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ABSTRAK

Adat Perpatih adalah salah satu undang-undang adat yang diamalkan di Malaysia dan salah
satu ciri budaya Melayu yang unik di Negen Sembilan. Tujuan kajian ini adalah untuk
menganalisa prosedur per}annkan Undang mengikut pnnszp prinsip adat di setiap luak dan

**masalah yang dihadapi dalam melaksanakan kuasa budi bicara memilih Undang.

Latarbelakang sejarah kedatangan Adat Perpatih ke Negeri Sembilan dan definisi adat
berserta dengan kategorinya akan dijelaskan di dalam Bab Satu. Sistem Nasab Ibu yang
merupékan ciri penting dalam Adat Perbatih juga akan diperkenalkan dalam bab yang sama.
Bab Dua akan memperkenalkan empat luak yang menjadi skop kajian dan juga struktur
politik yang diamalkan termasuk ~juga syarat-syarat kelayakan yang diperlukan pada éeorang

pemimpin mengikut. Adat Perpatih.

Bab Tiga kertas projek ini akén menekankan padaf@p.rosedur perlantikan Undang yang
berbeza mengikut luak masing-masing. Manakala Bab Empat akan menumpukan.
perbincangan kepada konflik per}z{nfikan Undang yang timbul di Luak Sungai Ujong dan
Luak Jelebu. Bab ini juga akan mengandungi alasan atau faktor penyebab krisis tersebut
dan pandangan dan syor daripada penulis untuk menangani masalah yang akan datang

‘kerana sesungguhnya méncegah adalah lebih baik daripada mengubati.



ABSTRACT

Adat Perpanh is one of the customary laws practiced in Malaysia and one of the unique
features of Malay cultures in Negeri Sembilan. The purpose of this study is to analyse the
elecuon procedure of the Ruling Chief or Undang according to the principles of this custom
in every 'luak’ and the problem faced in exercising the discretion in selecting an Undang.
The historical background of the existence of Adat Perpatih in Negeri Sembilan and the
definition of custom and its categories will be dealt in the First Chapter. The Matrilineal
System which is a vital_elemept in Adat Perpatih is also in‘tro.duced in the same chépter.
" The Second Chapter will be dealing with the introduction to the” four territories that are
involved in this discussion and also the political structure practised there inclusive of all the

pre-conditions and qualifications required of a I€ader in Adat Perpatih.

The Third Chapter of this project paper will give gre"zft emphasis on the procedure of the
election of an Undang that varies according to territor?. Whereas the Fourth Chaptef which
will concentrate solely on the conflict whicﬁ arised in Luak Sungai Ujong and Luak Jelebu
concerning the election of their respective Undang. This chapter also will consist of the

reasons behind these crisis and the writer’s views and suggestions of how to overcome

future problems for prevention is better than cure.
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PENDAHULUAN

"Adat Berakar ke bumi
Berpucuk ke langit

Adat bersendikan hukum
Hukum bersendikan kitabullah
Adat sudah bertentu

Bilé_ng telah teratur

Alam dah beraja

Luak telah berundang
Matahari telah terbit

Bulan telah fﬁengarﬁbang ‘
Oleh itu janji jangan berubah
Setia jangan beralih |
Hidup bak lopak, bak sawah
Bak Uang Bak durian
Mengaji pada Alif

Berbilang pada satu"

Diatas adalah antara keratan kata-kata Dato’ Andika Mendgaiika‘ Ke;ua Lembagé Tiang
Balai Luak Sungai Ujong ketika pertabalan Dato’ Kelana Mubarak Thahak, Undang Luak
. Sungai Ujong yang ke-10. Dari ungkapan di-atas térnyata' Adat Perpatih masih dianggap
. adat yang mulia dan unggul. 'Pengamal Adat Perpatih di Negeri Sembilan masih lagi
b'erganiung kepada perbil.ngan adat yang unik lagi bermakna untuk mengekalkan hidup

yang harmoni dan tetap bersatu walaupun di zaman yang serba moden ini.

Dalam kertas Projek ini, penulis akan menumpukan aspek kajian kepada amalan dan
" perjalanan Adat Perpatih di Negeri Sembilan khususnya kajian penulis akan tertumpu pada

pentadbiran politik dan pemimpin-pemimpin adat.

4

' Dato’ Hj. Abd. Malek b. Joned



Masyarakat Adat Perpatih adalah satu masyarakat yang' amat menghormati dan memandang
tinggi kepada ketua atau pemimpin mereka. Oleh yang demikian, pemilihan pemimpin-
- pemimpin di dalam Adat Perpatih akan d:pzl;h secara teliti dengan mengamaikan sistem
demokrasi di mana suara yang terlamang adalah suara dari anak-anak buah yang dxplmpm
Anak buah yang berhak melantik dan anak buah juga yang berhak untuk memecat

pemimpin mengikut kata-kata adat:-

Bulat anak buah menjadikan Buapak
Bulat Buapak menjadikan Lembaga
Bulat Lembaga menjadikan Undang

Bulat Undang menjadikan Keadilan/Raja

‘Kebulatan® atau ‘kata sepakat’ atau ‘muafakat’ adalah tunggak atau dasar bagi pemilihan
pemimpin-pemimpin adat. Sekiranya tiada muafakat keadaan akan menjadi kucar-kacir dan

pertelingkahan akan berlaku.

Tujuan penulisan ini adalah untuk mengkaji prosedur atau proses perlantikan Undang di
Luak-luak Sungai Ujong, Jelebu, Johol dan Rembau. Seterusnya penulis akan menyingkap
beberapa krisis yang berlaku yang berkisar tentang perlantikan Undang dan perebutan kuasa

antara wa;is-waris yang mengaku masing-masing lebih berhak untuk menyandang pesaka

ﬁndang.

Oleh itu, sebahagian besar metodologi kajian penulis adalah berdasarkan kajian yang
- terperinci .terhﬁdap journal, artikel buku-buku teks dan keratan akhbar yang melﬁbicarakan
teritang Adat Perpatih.' Secara ringkas, penulis akan banyak merujuk kepécla bahan
penulisan di perpufs“é’akaan. Penulis juga akan melakukaﬁ‘béberapa temubual dengan pakar

adat yang berpengalaman tentang perjalanan Adat Perpatih di Negeri Sembilan.



xil
Kértﬁws“ ?Ebjek ‘ini akan rﬁenyarankan bahawa Adat Perpatih hendaklah dikaji secara
mendalam dan bukan sekadar mengetahuinya di atas permukaan sahaja. Ini adalah supaya
tidak berlaku apa-apa pertelingkahan yang tidak diingini dan supaya terdapat ramai lagi
- yang ‘arif dalam pentadbiran adat dan bukannya bergantung kepada gener331 tua atau
_generasi yang terdahulu. Tidak semua masalah tidak boleh-diselesaikan kerana ‘tiada kerult

yang tidak jernih, tiada kusut yang tidak selesai’.

Sememangnya untuk meny;tieéaikan pertelingkahan adat bukanlah perkara yang mudah

kerana penyelesaiannya mestilah memuaskan hati kedua-dua pihak yang bertelingkah,

diibaratkan seumpama :-

Menarik rambut dalamA‘tepung :
Rambut jangan putus

Tepung jangan berserak

Kalau mengikut maksud perpatah ini, dalam menyelesaikan satu-satu maslah menurut adat
dan budaya janganlah sampai ‘berpatah arang berkerat rotan’ dan penyelesaiannya mestilah

yang terbaik untuk semua pihak.

~Melalui Bab Satu, penulis menyentuh latarbelakang sejarah kedatangan Adat Perpatih ke
Negeri Sembilan, definisi umum Adat Perpatih dan konsep garis keturunan nasab ibu dan
kepentingannya dalam masyarakat Adat Perpatih. Seterusnya dalam Bab ini juga penulis

menjelaskan kategori-kategori adai dan bagaimana ia diaplikasikan.

Bab Dua pula lebih menumpukan kepada pengenalan dan sejarah empat buah Luak (i.e.
Luak Sungai Ujong, Jelebu, Johol dan Rembau) yang menjadi skop kajian penulis.
‘Seterusnya Bab ini membincangkan Struktur politik Adat Perpatih yang diamalkan secara
am disetiap luak. Dalam membmcangkan tentang perkembangan politik adat, penulis
.menyentuh konsep demokrasz syarat-syarat, pantang larang dan perlanukan pemimpin-

pemimpin adat.
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Selain daripéda'ituv Bab Tiga kertas projek ini memberi penekanan kepadé institusi Undang
yang unik yang hanya wujud di Negeri Sembilan. Prosedur perlantikan Undang adalah
penekanan utama Bab ini di mana ia menyentuh suku atau waris yang layak untuk
menyandang pusaka Undang di tiap-tiap empat luak yang berundang tersebut dan
bagaimana proses pemilihan dijé!ankan-dan' siapa bertanggungjawab atau yang berkuasa

untuk menjalankan perlantikan.

Melalui kajian di dalam Bab Tiga jélas terdapat persamaan yang ketara dan juga sedikit

‘perbezaan dalam‘proses périantikan Undang di Luak-luak yang berbeza.

Di bawah bab terakhir-iaitu Bab Empat, penulisan berkisar tentang krisis yang berlaku
mengenai perlantikan Undang di Luak Sungai Ujong dan Luak Jelebu. Krisis berlaku
tertumpu kepada perebutan kuasa dan ketidaksepakatan yang berlaku di kalangan Dato’-
dato’ iembaga sesama sendm Di dalam bab ini juga penuhs akan menyentuh faktor
penyebab konflik ini terjadx ‘dan cadangan-cadangan dari penulis sendiri bagaxmana hendak

menangani. masalah ini supaya tidak berulang kembali.

it

Sememangnya, setiap masalah sekiranya tidak diselesaikan segera, ia akan-berpaﬁjangan,
daripada kudis akan menjadi pekung. =Daripada pekung ia akan menular ke seluruh
masyarakat yang masih memegang teguh dan masm sayang pada adat yang boleh
: menyatukan mereka. Oleh yang. demikian pentadbiran adat hendaklah dibuat mengikut
peraturan adat yang telah ditetapkan. Adat Perpatlh harus dipertahankan dan bukannya
dijadikan batu loncatan untuk mencapai kepentingan dan kepuasan nafsu sendiri.

Sesungguhnya benar.kata.adat :-

Tiada keruh yang tidak 'jernihl
Tiada kusut yang tidak selesai
Sesat di hujung ’jalan

 Balik vké pangkal jalan
Bulat air kerana pembetong

Bulat manusia kerana muafakat



1.1

BAB SATU

PENGENALAN

Latarbelakang Sejarah Kemasukan Adat Perpatih ke Negeri Sembilan

Sudah menjadi kelaziman dalam memahami sesuatu perkara mestilah kembali ke
akar umbinya. Faktor $ejarah adalah amat penting bagi mengenali sesebuah negara

begitu juga dengan adat. Merigenali apa sebenarnya Adat Perpatih adalah penting

“untuk mengelakkan salah tafsir dan salah faham akan adat ini.

Kedatangan Adat Perpatih ke Semenanjung Tanah Melayu adalah bersama-sama

keda‘tangan orang-orang Minangkabau dari Sumatera, Indonesia Mereka mula

‘merantau ke Melaka semasa negeri itu baru dibuka oleh Parameswara pada tahun

1401. Dari Melaka mereka berhijrah ke bahaglan-bahagian tertentu  di Negen

Sembilan. * Perkara ini boleh d_lbuktlkan.dengan wujudnya batu-batu perkuburan

“yang :serupa dengan j};r{éwwggéndi“'Nfivnangkabau yang telah dijumpai di Pengkalan

K'empas; Sungai Ujong.' Batu-batu yang dijumpai adalah bertulis dalam Bahasa
Arab dan Bahasa Melayu Sumatera. Batu-batu bertulis ini berdekatan dengan kubur

keramat seorang yang bernama Sheikh Ahmad yang telah mati dibunuh yang

bertarikh 1467.7

- Ketika Melaka ditakluki Portugis pada tahun 1511, orang-orang Minangkabau

semakin ramai di bahagian darat Melaka dan Negeri Sembilan. Menurut penulis
Portugis Godinho d’Eredia (1613), kebanyakan kawasan darat di Negeri Sembilan
tidak diduduki dan belum lagi diterokai kecuali Daerah Naning di mana ia telah
dibuka dan diduduki oleh orang-orang Minangkabau, mereka telah mula bercucuk-

tanam. Mereka men'anamA pokok sirih yang daunnya dijual di pasar Melaka.’

Lumpur

!

Wan Shamsudm Sejarah Tanah Melayu dan sekitarnya, Pustaka Antara, Kuala

* Richard Olaf Winstedt, Negeri Sembilan.: The History, Polity and Beliefs of the Nine
States, JMBRAS, vol.12, no. 3, 1934, him.44.

3 ibid, hlm.ds
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Ketika Rekuasaaan Acheh kendur pada pertengahan abad ke-17, kawasan Negeri
Sembilan yang diduduki oleh orang-orang Minangkabau telah bertambah luas seperti
di Rembau, Inas, Sungai Ujong, Sri- Menanti dan Jelebu, Ramai antara mereka yang
telah bersemenda dengan penduduk asli iaitu bangsa Jakun. Di sinilah titik mula

menularnya pengaruh Adat Perpatih di Negeri Sembilan,

Dalam tahun 1677, orang-orang Naning dan Refnbau telah melantik seorang anak
‘Raja dari Minangkabau menjadi pemerintah mereka tetapi akhirnya dibunuh kerana
dikatakan menipu. Dalam usaha untuk ‘mencari seorang yang layak untuk
memerintah Negeri Sembilan, ketua-ketua di daerah-daerah Sungai Ujong, Johol,
Naning dan Jelebu‘ tel?,h menjemput anak-anak Raja Minangkabau untuk menyusun
adat istiadat serta sistem pemermtahan yang ideal. Raja Melewar telah berjava
mengaturnya menglkut ‘Adat Perpatih manakala tlga calun yang lain tidak berjaya
jaitu Raja " Khatib, Raja Kasah dan Raja Adil. " Dengan terserlahnya
- kebijaksanaannya, Raja Melewar pun dilantik menjadi Yamtuan yang pertama dan

baginda menerajui Negeri Sembilan selama dua puiuh dua tahun (1773- 1795).

Selepas perlantikan Yamtuan yang pertama, bermulalah satu sistem pemerintahan
berdasarkan Adat Perpatih yang agak teratur dan berkembang sehinggéiah Negeri

Sembilan disatukan pada tahun 1895, ini adalah berikutan dengan penjajahan

Inggeris.

Ada sesetengah pihak mengatakan Adat Perpatih yang diamalkan di Negeri.SembiIan
telah dimodifikasikan tetapi pada lunas daéarnyé .aci'apun Adat Perpatih yang
diamalkan baik di Pagar Ruyong, Sumatera mahupun di Negeri Sembilan adalah
sama glka tiada pun serupa. Ini adaiah kerana adat tersebut tumbuh daripada benih
yang satu iaitu dsasaskan oleh Dato’ Perpateh Nan Sebatang.”

- Perbezaan terdapat pada bukan sahaja antara Pagar R. yong dan Negeri Sembilan

,malahan dalam Negeri Sembilan sendu‘t ada perbezaan dari segl periaksanaan ‘Adat

* Abd. Ghani Shahmarudin Lain Padang Lain Belalang, Dewan Masyarakat, Mac 1964,
jil. ?.,hlm 16. o
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Perpatih itu di antara luak-luak tanah adat yang ada di Negeri Sembilan. Ini akan

dibincangkan secara terperinci kemudian.

Definisi

Perkataan adat mengikut Ensiklopedia Kebangsaan bermaksud satu kebiasaan yang
diamalkan secara turun-temurun. Adat bukan undang-undang atau statut yang

bertulis tetapi sesiapa yang melanggar adat akan dipﬁﬁdang rendah oleh masyarakat

sekelilingnya.

Mengikut Ensikiopedi Indonesia pula adat adalah sesuatu yang dikenali, diketahui
dan diulangi serta mejadi kebiasaan dalam masyarékat, berupa kata-kata atau

macam-macam bentuk perbuatan.

Menurut (Encyclopedia of Religion and Ethics), adat atau (custom) didefinisikan

seperti berikut :-

A custom is any norm of voluntary action that
has beex developed in a national or tribal community.

Di .aegeri-negeri Barat adat dikenali sebagai (folkways) yang memberi pengertian
yang lebih ringkas iaitu adat yang umumnya dijalankan di dalam masyarakat

seharian kerana dianggap baik dan menyenangkan.

Mengiknt (Encyclopedia Americana), dalam aspek antropologi dan sosiologi, adat

adalah satu cara pemikiran atau tindakan yang merupakan ciri satu-satu masyarakat.

~ 'Adat mempengaruhi cdra manusia berpakaian, makanan dan tingkah-laku.
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Secara kesuluruhannya, daripada definisi-definisi umum tadi boleh dikatakan adat
mempunyai sifat undang-undang secara beransur-ansur dan undang-undang adat ini_

boleh dipinda dan diubah-suai mengikut kehendak masyarakat.’

Setelah mengetahui erti adat penulis ingin menyentuh definisi Adat Perpatih secara
ringkas. sébelum mengkajinya dengan lebih mendalam. ‘Adat Perpatih boleh
dibezakan daripada adat-adat Melayu yang lain dengan acjanya kata-kata perbilangan
yang ‘membentuk aturan-aturan Adat Perpatih. Perbiléngan ini tidak bertulis tetapi

" mustahil untuk dilupakan kerana ia merupakan sumber undang-undang dan ia

diturunkan dari generasi ke generasi.’

Mengikut definisi yang ringkas, Adat Perpatih adalah und,ang-uhdang adat yang
bercorak ‘matriarchal’ yang bercorak demokratik yang dibawa oleh penduduk dari

Minangkabau, Sumatera ke Negeri Sembilan dalam abad ke-16.

1.3  Mengenal Adat Perpatih dan Struktur Organisasinya

1.3.1 Adat Perpatih Secara Am

- Adat Perpatih Negeri Sembilan seperti juga adat asalnya, Adat Minangkabau
telah ‘wujud dari generasi ke geﬁerasi sebagai tradisi lisan. Selain daripada
itu, ciri yang amat jelas ialah apabila orang menyebut tentang Adat Perpatih

ia akan dikaitkan dengan orang Minangkabau.

~* Prof. Ahmad Mohamed Ibrahim & Ahilemah Joned, Sistem . Undang-Undang di
Malaysm ‘DBP, 1987, him.27. ~

— % Abdul Monir Yaacob, An Introduction to Malaysian Law, UKM, 1989, him.59.

7 Prof. Ahmad Ibrahim & Ahilemah Joned, Sistem Undang-Undang di Malaysia,
him.30.
i
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Asal-usul istilah Minangkabau mengikut cerita rakyat, datangnya dari

perkataan ‘menangkerbau’. Mengikut ceritanya pada satu masa dahulu kala,

- orang Minangkabau mematahkan serangan orang Jawa dengan mengalahkan
penyerang-penyerang berkenaan melalui pertandingan kerbau, Orang Jawa

membawa seekor kerbau besar manakala orang Minangkabau menyediakan

anak kerbau yang masih menyusu‘dan dalam kelaparan yang dilengkapkan -

dengan pisau-pisau tajam terikat di kedua-dua tanduknya. Kerbau orang

Jawa itu cedera lalu mat1 dan orang Mmangkabau terselamat dari serangan

Jawa dan bentuk atap rumah adat memperingati kemenangan itu.®

Adat Perpatih ini tidak dikanunkan atau dikodifikasikan. Ia tidak mempunyai
bentuk dan ertikata yang tetap seperti undang'-unc_!ang. la diturunkan dari
satu generasi ke. generasi yang lain secara lisan, melalui perbilangan adat.
Sebenarnya memang ia tidak dimaksudkar.}. untuk diberi bentuk dan erti yang
tetap. Sekiranya ia dibekukan, ia-akan menjadi (rigid) maka hiiangfgh sifat
universalnya dan (flexibility) adat tersebuts yaﬁg boleh sesuai dengan pelbagai

masa dan tempat. Ini ditegaskan oleh adat itu sendiri :-

Sekali air bah
Sekali tepian berubah

Lain padang lain belalang

~ Lain lubuk lain ikannya®

5

® Tsuyoshikato, Nasab Ibu dan Merantau, Penterjemah Azizah bt. Kassim, Kementerian®
Pendidikan Malaysia, DBP, 1989, him. 37. '

® Dr. Nordin Selat, Renungan - Siri Bacaan: Umum Utusan, Utusan Publications &
sttrlbutors Sdn Bhd 1978 hlm 218
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Perkara yang cuba dijelaskan oleh perbilangan ini ialah konsep-konsep asasi
dan ciri-ciri utama adat tidak akan berubah, ia tetap kekal cuma bila masa

berlalu dan masyarakat berkembang ia akan mengambil unsur-unsur yang

dianggapnya wajar dan sesuai.’

Dengan kata lain, pérbilangan diatas, keesahannya. setakat perkara yang .
tertentu sahaja. Peraturan yang boleh menerima perubahan ialah yang bukan

(fundamental), upacara nikah kahwin misalnya, kalau berubah pun tidak

membawa padah kepada Adat Perpatih.

Perkara-perkara yang (fundamental) sama sekali tidak boleh diubah.

Tak lekang oleh panas
Tak lapuk oleh hujan

Contoh peraturan dalam kategor’i ini jalah hidup bersuku, mengira keturunan
dari nasab ibu dan sistem tanah pusakanya.! Hal-hal ini terlalu penting
kerana_ ia merupakan asas ats;il ofoundcz‘tz'on)' adat itu sendiri, kalau diubah,
musnahlah adat itu. Peratu;an~petaturan ini dikatakan -:-

Dari nenek turun ke méfnak
Dari mamak ke kemanakan'
Patah tumbuh hilang berganti

Pusaka begitu jua

Selalunya, apabiEa mempérkatakan tentang adat, perkara yang timbul didalam.

% ibid
1 Dr, Nordin Selat, Sistem Sosial Adat Perpatih, Utusan Publications & Distributors
Sdn Bhd 1982, him.4. .. ‘ : : :

2 ‘Kemanakan’ adalah istilah atau panggilan bagi anak-anak kepada saudara
perempuan seorang lelaki dan juga kerabat-kerabat yang diklasifikasikan dalam susunan

yang sama.
\
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fikiran adalah adat istiadat. Ini adalah satu pengertian yang amat sempit
. yang selalu diberikan oleh masyarakat Melayu di luar Adat Perpatih dan

disebabkan oleh pengertian sempit inilah Adat Perpatih selalu dicemuh dan

disalahertikan.

Sebenarnya, dalam masyarakat Adat Perpatih, perkataan adat mempunyai erti

yang jauh lebih luas, meliputi norma-norma masyarakt termasuk undang-

undang. Ini boleh dilihat melalui intrepetasi perbilangan ini :-

Biar mati anak

Jangan mati adat

Dalam perbilangan ini adat bererti undang-uridang. Maksudnya dalam
menjalankan undang-undang, kebenaran dan keadilan dilebihkan daripada
ikatan kekerabatan.'” Ia menekankan walau anak sendiri sekali pun yang

dibicarakan, sekiranya dia bersalah dia tetap bersalah dan undang-undang

mesti dijalankan juga ke atasnya.

1.3.2 Pertalian Adat Perpatih dan Konsep, Keadilan dan Kepimpinan

- Apabila kita melihat paci_\_z__xﬂ_hukum—hukum yang terletak di dalam perbilangan
adat kita akan mendapati kewujudan keadilan sosial. Ia seolah-olah memberi

panduan bagaimana cara yang terbaik dalam menyel¢saikan masalah.

Menyentuh tentang keadilan dalam menangani sesuatu masalah, masyarakat
Adat Perpatih mengamalkan sistem demokrasi di mana semua oréng dalam

sati-satu suku itu diberi peluang untuk bersuara. Keputusan akan didasarkan

kepada yang benar :-

3 Dr. Nordin Selat, Renungan - Siri Bacaan Umum Utusan, him. 228.



Penghulu beraja ke muafakat

Muafakat beraja kepada yang benar

Benar berdiri dengan sendirinya

Yang dinamakan akur dan patut

Di sini, Penghulu atau Ketua dalam masyarakat adat tidak membuat
keputusan sendirian. Keputusénnya akan berpandukan muafakat iaitu
masyarakat kemanakan" hingga tercapai persetujuan sebulat suara.
Muafakat ini berdasarkan ‘yang benar’ atau yang ‘akur dan patut’ iaitu yang
dianggap betul dan sesuai pada undang- -undang alam, akal dan moral. Sikap

tolak ansur di kalangan dua-pihak yang bertelagah adalah penting dalam
f

'mencari kata putus supaya tidak ada yang merasa terhina’ bila kalah dan

merasa bangga dan bongkak bila menang. ‘

Sifat kepimpinan seorang Penghulu mestilah menonjolkan ciri-ciri keadilan

bagi semua pihak. _Kuasa-kuasa‘ pemimpin mempunyal batas-batas yang

tertentu seperti kata-kata perbilangan :-

Alam beraja
Luak berpenghulu
Lembaga berlingkungan

Anak-anak berbuapak |

Dari kata- Rata ini, yang menampakkan dua perkara. Pertama, batas-batas
sempadan dx mana seseorang itu dibenarkan bertindak iaitu mengikut
kekuasaan yang ada padanya. Perkara yang ‘kedua ialah ia menentukan siapa
yang mempunyai kuasa dari segi politiknya, dengan menentukan kedudukan

dan peranan masing-masing.” Huraian ringkas boleh diberikan tentang

e seperts diatas.

5 A, Kadir Yusof, Mengenal Adat Perpauh Dewan Masyarakat April 1972 hlm.38.

| S
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perbilangan ini ialah seorang Lembaga misalnya, mempunyai kuasa untuk '
bertindak di dalam sukunya sahaja. Inilah yang merupakan batas kawasan
kekuasaannya yang selalunya diistilahkan dengan kata ‘lingkungan’.
Kawasan yang lebih besar dinamakan Luak, yang merupakan satu daerah,

diketuai .oleh seorang pembesar yang bergelar Undang -atau di setengah-

‘setengah luak dia dipanggil Penghulu.'

Pemimpin-pemimpin  ini dipertanggungjawabkan  mengawasi perihal
kelompok yang dipimpinnya samada berkenaan masalah dalaman seperti Hal
harta pusaka, menasihati anak buahnya atau pun tugas luaran seperti
mewakili keiompbknya dalam hubungan dengan kelompok lain.” Buapak

mewakili perutnya,'® Lembaga mewakili sukunya,' Undang mewakili

luaknya dan Yang DiPertuan Besar mewakili negerinya. Di bahu merekalah
terletaknya kewajipan untuk mempertéhankan dan memperjuangkan

kepentingan kelompok mereka.

1.3.3 Kategori Adat

Seperti yang telah cl_ije!askah bgrkaii—kali;sebelum ini adat sebenarnya adalah
satu anutan, satu cara hidup. Anutan ini t;;ui_(anlah secara membabi buta
safaja, ada sistem yang tertentu. 'Untuk mengetahui keunikan Adat Perpatih,
ingin dlperjelaskan lagi kate_g_gn -kategori adat yang ada didalamnya.

Selalunya masyarakat kurang memahami hakikat adat itu sendiri, baik dalam

tafsirannya mahupun dalam bentuk keadaannya. Sebenarnya Adat Perpatih

e ibid.
7 Dr. Nordin Selat, Sistem Sosial Adat Perpat;h him.20.

8 ‘Perut adalah istilah yang dlgunakan untuk satu gabungan keluarga dalam satu-satu
kampung yang membentuk kekeluargaan yang lebih besar.

' “Suku’. adalah istilah yang menggambarkan gabungan beberapa perut yang mengakui

bahawa. mereka adalh berasal dari nenek moyang yang sama.
\ . .
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boleh didapati wujud dalam empat kategori :-

- a) | Adat Nan Sebenar Adat
b) Adat I;Jan Diadatkan
c) Adat Nan Teradat
d) Adat Istiadat

Susunan jenis adat diatas disusun mengikut keutamaannya di dalam
masyarakat Minang. Mengikut pendapat masyarakat Minangkabau sekiranya

tidak wujud adat-adat ini akan timbul ketentuan :-

Siapo kuat siapo malendan

~ Siapo tinggi siapo malimpok™

Perbilangan ini menjelaskan bahawa tanpa adat terjadi pencerobohan dimana
~ orang yang mempunyai kekuasaan akan menindas yang lemah. Dengan

adanya adat, wujudnya pengimbangan kuasa, setiap individu itu dibatasi oleh

aturan-aturan adat :-

Kok gadang jangan melendan
Kok dadiak jang manj&a

Nan kaciak jang tajua ™"’

Nan gadang jang manjua’

20 Mohd. Saad b. Sulaiman, 1979 ‘Adat Minangkabau dan Nilai Islam, Suatu Tafsiran
& Penilaian _dari. Novel Hamka’, Latihan Ilmiah, Institut Bahasa, Kesusasteraan dan
Kebudayaan Melayu, U.K.M him.21. :
"Terjemahan : "Siapa kuat siapa melanda
’ ‘ Siapa tinggi siapa menindas”

2 Tpid, terjemahan @ “kalau besar jangan melanda -
~* kalau cerdik jangan menipu
yang kecil jangan tertipu
yang besar jangan menipu”
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Begitulah pentingnya adat itu diwujudkan dan untuk memahaminya dengan

mudah dipandukan dengan kategori‘—ka;egori adat yang berlainan :-

Adat Nan Sebenar Adat

Adat -jenis ini adalah aturan semulajadi.® Dengan kata lain, ia adalah
merupakan suatu aturan masyarakat yang wujud pada zaman dahulu lagi
dengan berasaskan kenyataan-kenyataan ~ alam. 2 Manusia menimba

pengalaman dan pengajaran daripada keadaan alam dari situ membentuk

dirinya, perlakuannya sehingga menjadi satu norma hidup.’

Aturan jenis ini mengikut prinsip umumnya tidak akan berubah seperti kata

perbilangan :-

Adat tajam melukai
Adat air membasahi

Adat api membakar

Tetapi, setelah datangnya pengaruh Islam, adat yang sebenar adat ini yang
merupakan akar umbi telah diselaraskag dengan ajaran-ajaran agama yang

- mulia itu. Ini dapat dijelaskan lagi dengan perbllangan adat yang berbun_ i:-

- Adat bersendi hukum
Hukum bersendi kitabullah.
-Kuat adat, tak gaduhkan hukum
Kuat hukum, tak gaduhkan adat
Ibu hukum, muafakat |

Ibu adat, muafakat

- Norhahm Hj. Ibrah;m Sistem Sosial Adat Perpatih Seminar Wafisan Perpatih
Anjuran PERMANIS UKM, 1992, him. 4.

B A Kadif Yusof, Mengenal Adat Perpatih, him; 39.
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Ini bererti, Adat Perpatih menerima Islam dan tidak menentangnya. Kedua-
duanya mempersoalkan tentang  kebaikan, menghiiangkan yang buruk
menimbulkan yang baik. Pada pandangan masyarakat Adat Perpatsh
hubungan antara adat dan Islam adalah mereka saling berkait rapat antara
satu dengan lain. Oleh yang demikian peruntukan- peruntukan di dalam

perbilangan adat tidak pernah lari dari lunas-lynas agama Islam.

Adat Yang Diadatkan

Adat kategori ini merujuk kepada segala aturan setempat yang diterima oleh
masyarakat umum yang telah diinstitusikan melalui muafakat. Ié adalah
merupakan = peraturan-peraturan " yang dibentuk dengan berasaskan
pengalaman-pengalaman yang diperolehi dari adat yang sébenarnya adat tadi..
Adat jenis ini juga didatangkan dari permasalahan yang mutakhir atau jenis '
kesalahan yang tidak pernah wujud sebelumnya. ™ Aturan ini menyentuh
soal-soal hidup bermasyarakat yang melibatkan bidang politik, ekonomi,

sosial, pendidikan -dan sebagainya.

-Adat Yang Teradat

Kategori ini satu aturan yahg sengaja diadakan oleh ketua-ketua wilayah atau
daerah; samada oleh Undang atau Penghulu“. la‘merupakan satu perancangan
untuk melaksanakan adat yang diadatkan tadi.  Mungkin ini akan
menimbulkan perbezaén aturan yang dicipta dari satu daerah ke daerah yang
lain. Béga'imanapun p’ad‘a asasnya aturan- -aturan -tersebut tidak terkeluar
da.npada kehendak- kehendak adat yang dladat!can tadi supaya perkara yang
menjadi akar Adat Perpatih itu terpelihara. Sekiranya satu-satu kesalahan uu

pernah dilakukan dahulu, adat yang teradat akan digunakan dimana

%  Temubual bersama En. Norhalim Hj. [brahim, Pensyarah Jabatan Sains
* Kemasyarakatan, Fakulti Pengajian Pendidikan, UPM. 26hb. April 1993, 10.30 pag:

4

=
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permasalahan akan diselesaikan mengikut aturan duluan, keputusan kes yang

terdahulu.”

Perubahan dalam adat yang teradat menampakkan ciri Adat Perpatih bukan
sesuatu’ yang beku dan kaku malahan adat itu mempunyai kesanggupan untuk

menyesuaikan diri dengan situasi dan keadaan setempat dan perkembangan

semasa.
Adat Istiadat

Adat kategort ini Eébih merupakan kebiasaan yang digemari dan diiktiraf oleh
inasyarakat keseluruhannya. la akan menampakkan satu pola perlakuan
anggota-anggota .dalam satu-satu kelompok itu. la merujuk kepada
perlaksanaan budaya yang menyokong' adat. Biasanya- adat istiadat

dinyatakan dalam upacara-upacara yang disusun rapi dan teliti dalam
merayakan satu-satu peristiwa. Aturan jenis ini walaubagaimanapun boleh

diubahsuai berdasarkan keadaan dan persekitaran hidup dan masa.*

.1.3.4 Sistem Nasab Ibu Dalam Adat Perpatih

Sistem keturunan yang disusur-galurkan dari nasab ibu adalah ciri utama
‘Adat Perpatih yang membezakannya dengan adat-adat yang lain. Sistem ini '
dengan istilah lain, ia juga dipanggil sistem bersifat matrilineal.”” Di dalam
Sistém ini apa-apa permasalahan' yang timbul dalam sesebuah keluarga,
masalah harta pusaka-misalnya, sesiapa yang berhak ke atas harta pusaka

tersebut akan dipertimbangkan merujuk kepada garis keturunandsebelah ibu.

% ibid.
2 Norhali;n Hj. Ibrahim, Sistem Sosial Adat Perpatih, 'Se’r’ﬁinar, hlm.5.
7 R.O _Winstedt, Negeri Sembilan : The History, Polity & Beliefs of The Nine States,

him. 77.
{
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Di sini boleh dikatakan bahawa garis keturunan yang penting adalah garis ibu

dan anak perempuannya.®®

Mungkin, apabila melihat secara kasar, ramai yang berpendapat bahawa Adat
Perpatih seperti terlampau mengagung-agungkan kaum perempuan tanpa
memberi kuasa kepada kaum lelaki. ‘Sebenarnya, kaum perempuan dijadikan
pewaris harta pusaka adalah sebagai janinan hidup supaya tidak terlalu
bergantung kepada kaum lelaki untuk meneruskaﬁ kehidu-pan; Apabila
mereka berkahwin, suami akan berpindah ke rumah mereka di atas tanzih
pusaka. Sekiranya, rumahtangéa porak peranda dan mereka bercerai, kaum
perempuan akan tetap ada rumah. dan tanahk pusakanyé. Jadi, dia da:n anak-
anaknya tidak terbiar, Adat Perpatih menetapkan keadaannya sedemikian
bukanlah kerana kaum'pé.rempuan dianggap lebih tinggi fnartabatnya
daripada lelaki tetapi disebabkan mereka dianggap lemah dan adat tidak

mahu mereka.dipersia-siakan selepas habis manis, sepah dibuang.

‘Asal-usul sistem nasab ibu ini, mengikut sejarahnya timbul daripada

peristiwa pelayaran pengasas adat ini. Datuk Katamenggungan dan Datuk
Perpatih Nan Sebatang, dua pengasas Adat Minangkabau merancang hendak
pergi ke Acheh di Sumatera Utara. §’¢telah mereka berlayar keluar dari
Pelabuhan Periaman di Sumatera Barat, air laut surut, kapal mereka terkandas

di atas pasir. Anak-anak buah mereka yang perempuan dengan beraninya

turun daripada kapal dan menolak kapal tersebut dan menyelamatkan mereka

daripada terkandas. Mula daripada saat itu kedua-dua pengasas itu
mengisytiharkan bahawa harta pusaka akan diwarisi oleh saudara mereka
yang perempuan sebagai saguhati ke atas khidmat dan keberanian mereka.”

Pola Struktur sistém nasab ibu ini boleh dilihat di dalam . Lampiran 3,

% M.B Hooker Adat Laws In Modern Malaysia, Oxford University Press, London,
N.Y, 1972, him. 15. : '

3

" Tsuyoshikato, Nasab Ibu dan Mérantau, him. 34
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Dalam membitarakan tentang sistem nasab ibu ini dapat dikenalpasti ciri-ciri
.. utama yang terdapat dalam sistem tersebut. Ciri yang pertama dan paling
ketara ialah pembentukan kelompok keturunan dikira melalui nasab
perempuan.® Ini boleh dilihat dengan jelas melalui sistem bersuku dalam
masyarakat adat di mana suku seseorang itu mengikut suku ibunya. Ciri.
yang kedua ialah amalan perkahwinan eksogami di mana perkahwinan antara
suku yaﬁg sama adalah sama sekali dilarang. Rasional di sebalik aturan ini
adalah di mana sistem bersuku, jika dilihat dari satu sudut, mempunyai
potehsi untuk memecah-belahkan masyarakat kepada beberapa segmen, faitu
dua belas kesemuanya, bilangan suku di Négeri Sembilan. Justeru itu, sistemn
perkahwinan eksogami dijadikan mekanisme untuk mengelakkan tendensi ini.
Institusi perkahwinan sepefti ini mewujudkan hubungan luaran antara satu
suku dengan suku yang lain, hasilnya muncul adat semenda-menyemenda.
Satu suku mungkin mempunyai menantu lelaki dari anggota sebelas suku
yang lain. Adat Perpatih mengaturkan sistem perkahwinan antara suku
‘kerana perkahwinan bentuk ini mengekalkan dan melanjutkan perhubungan
persaudaraan dalam suku. Perkahwinan luar suku akan mengeratkan lagi
perhubungan dan menggabungkan suku-suku tersebut dalam satu kombinasi
kekeluargaan semenda dan tempat semenda. Keadaan ini dapat

menyempurnakan rasa kekitaan (esprit, de corps) di kalangan anggota

masyarakat adat.

Sekiranya ada pasangan suami isteri dari suku yang sama, mengikut adat, ini
adalah satu kesalahan yang serius: Dari segi teorinya, hukuman bagi
kesalahan ini pasangan berkenaan akan dihalau oleh ahli-ahli sukunya. Bagi
pihak lelaki yang melakukan kesalahan ini tidak boleh menjunjung jawatan
pusaka gelaran suku. Pada pihak perempuan pula dia tidak t;erhak lagi

memiliki sebarang harta pusaka sukunya.”

-* Norhalim Hj. Ibrahim, Adat Perpatlh dan Adat Temenggung SARI, jlhd 1, No. 2,
Juial 1983, him. 175 - 186.

' Norhalim Hj. Ibrahim, Adat Istiadat Dalam Adat Perpanh Seminar Warisan Perpatih,
Anjuran PERMANIS, 1992. :
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Ciri yang ketiga dalam sistem nasab ibu ialah harta pusaka akan diwarisi
oleh anak perempuan si mati. Sekiranya dia tiada anak, akan diwarisi oleh
saudara perempuan yang lain dalam sukunya. Pada prinsipnya harta pusaka
ini tidak boleh dipindahmilikkan._. Sebenarnya harta pus’aka tersebut tidak
dimiliki secara persendirian,-anak perempuan yang mewarisi pusaka tersebut

memegangnya lebih sebagai pemegang amanah (trustee) untuk sukunya

_ daripada sebagai pemilik tungéai.” Konsep yang berbeza dari segi

dasarnya dengan konsep hakmilik yang selalu disiratkan dalam statut.”

Kenyataan yang menjelaskan bahawa harta pusaka hanya boleh diwarisi oleh

perempuan telah diilustrasikan dalam kes Supian Iwn Tiamat* Harta

pusaka ini tidak boleh diwarisi melalui wasiat.

Ciri yang keempat sistem ini adalah pola tempat tinggal yang bercorak
matrilocal di mana selepas berkahwin seorang suami berpindah ke rumah

isteri dan tinggal di rumah itu pada waktu malam, walaubagaimanapun dia

masih menjadi anggota rumah ibunya.

Ciri yang kelimé adalah walaupun harta pusaka diwarisi oleh anak
perempuan tetapi ‘harta tersebut dikawal oleh bapa saudara sebelah ibu atau
mamak. Kuasa pentadbirari dan keputusan muktamad terletak pada tangan

e

mamak ini.

Ciri yahg terakhir, dengan ketiadaan mana-mana waris, he-ta pusaka tersebut

akan kembali kepada suku dan berada di bawah kawalan Penghulu suku, satu

jawatan yang hanya boleh dipegang oleh seorang lelaki.”

. ** Abdul
1, hlm. 65-79.

Monir Yaacob, Adat-A Source Of Malaysian Law, SARI, 1984 Vol 2, No.

% M.B Hooker, Readings On Malay Adat Laws, Singapore University Press, 1970,

him. 127,
1939 8

3% Norhal

MLJ 116.
im Hj. Ibrahim, Adat Perpatih dan Adat Temenggung, him. 179.
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Perkara-perkara yang telah dijelaskan oleh penulis dalam Bab Pertama ini

adalah perkara asas yang membentuk Adat Perpatih. Sistem Luak di Negeri

Sembilan dan struktur Politik di empat luak yang menjadi skop kajian penulis

akan dibincangkan seterﬁsnya di dalam Bab yang Kedua.
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RAJAH SALASILAH UNDANG JELEBU

Movyang Angut Moyang Angsa X Dam.' Gombak
| @ ®_|

Genea Baa Moyang Acheh X Dato” Mencunggung Moyang Timah
Menteri (I}  Ombi (1) | ® : !
Dato' Undang Moyang Salch :

Moyang . Dato’ Miang Dato’ Bandar
Chinai ~_ Bokok Sohor

- (P)
" To' Sidi (P)

l .

To’ Seri Banun (P)

To' Embong (Pj
[ s

0 To' Pian

|
r

Ma'aris [ghhn _Sabariah Amat

O (P) 5.

~

Y To' Beremban Yunus
)_(‘_.;hindni (P}
" Besah (P)

Dato’ Raja Balang Said

Ta'siah (P)
; .
Datw’ Abu Bakar
(UNDANG jELEBU SEKAR:\NGi

P = (perempuan)
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LAMPIRAN 'C’ : CARTA GARIS KETURUNAN MENGIKUT NASAB 1BU

Oning—0ning
Moyang Moyang
Sanak lbu
) Puan Sanak
Puan Sanak lbu Puan Dato
Amak Sanak ‘Amak Sanak
~ lbu Moyang
Amak Sanak Amak '
lbu I
‘Saudara Sanak Saudara Sanak
Dato Moyang
k% | Kakak-’ o Ego -
Saudara Sanak | |
- bu oo
Huraian :—
1. Oning-oning = nenek moyang yang sama - common ancestress
2 Ego = ibu mereka adik-beradik |
3. Sanak lbu = nenek mereka adik-beradik
4. Sanak Dato’ = moyang mereka adik—-beradik
5. Sanak Moyang = tiga pupu — third cousins
6. Kakak = -kakak yang tua '
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Do Menteri Othman bin Baginda & Anor. v.

1 ML

ats Crbi Syed Alwi hin Syed Ldrus ’
(Ahdul Hamid F.1.) 29

"DATO . MENTER! OTHMAN RIN BAGINDA
& ANOR. v, S

DATO OMDBI SYED ALWI BIN SYED IDRUS
[F.C. (Suffun L.P, Raju Azlun Shah CJ. (DMalays) Ag. LP,

Sulleh Abss BJ., lbrahim Manan Fub &
Hashim Yeop A, Sani J) July 15 & September 26, 1930]

{Kuals Lumpur — Fuucral Court Civil Appeul No. 104 of 1980}

Constitntivng Law — Election of Undang of Jelebn — B
of

Whether election contary 1o adat lows and _constittirion
Inak of leicbn — Application for declaration thar purparicd
election invalid — Whether court has jurisdiction to entertain
action — Whether Undang immune from being suwed in per-
sonal capacity — Dewan Keadilan dan Undany given power
to advise on questions relating 1o Malay custom — JurisdTrien
dectined on ground that Court is forunt non conveniens —
Constitution of Negri Sembitan, Articles X1V and XVI —
Federal Constinntion, arts. 71 and 131.

Custamary Law — Election of Undang of Jelebu —
Whether in accordance with adar laws and constitution of
inak of Jelebu — Dewan Keodilan dan Undang proper body
1o decide — Constitntion of Negri Sembilan. arts. XtV and

XVL

Adminisirative Law - Declaration — A pplication for
declaration that elcction of Undang of felebu void — Oewuan
Keadilan don Undanyg given power 1o resolve disprte — Court
Jorum non conveniens — Jurisdiction deelined, )

In this case the respondent had applied for a declaration

that the purported appoiniment by the first appeliant of the
seeond appellant as the new Undang of Jalebu was coatrary
1o the adat, custom and constitution of the luak of Jelebu.

The appeliants after fling their defence applied for an order .

that the statement of claim be struck out on the ground that
the court had no jurisdiction because the dispute involved a
question of adat and custom of the Malavs in the luak and
on the (urther zround in the case of the second defendant
that under the Constitutina of -Negri Sembilan he as Ruling
Chiel enjoved legal immunity in his personai ‘capacity. . The
learned trinl Judge dismissed the application of the appellants,
holdinz that the court had jurisdiction o entertain the action
and that the second defendant did not enjoy legal immunity.
The appeliant appealed. X . " .

Held, by a majority {(Suifian L.P. dissenting): (1) the

Dewan Keadilan dan Undang is given power under the Con-'
stitution to advisc on matiers relating to Malay custom and

as the, Dewan in this case had" blessed the appointmznt. of
the second defendant us the Undang of Jelebu, the court
should not attempt to usurp the function of the Dewar,
which is 2 more suitable forum for discharging that function:

(2)° th2 court should decline jurisdiction on the “ground
that it “is fortum son conveniens and that there ~is another

power under the Constitution of the State to decide the
__matler; . -;.*‘-—— .

15) .-;-.f"n:i::c.-' of Home Ajjeirs v, Fisher (3073} 3 AU ERL
21, - -

(6) Aworney-General of St. Christepher, Nevis and dn-
enille v, Reynolds [1979]1 3 All E.R. 139, 136, -

(7} Government of Maluysia v, Government of the Stz
of Kelantan [1968} I M.L.1. 129,

HIGH COURT. : .
Abdul Razak biy Almad for the plaintiff.
Ariffin bin Jeka for the defendants.

Cur. Adv. V.

Abdul Hamid F.J.: There are three applications
before the court, first by the plaintift for an interim
injunction to restrain the second defendant from acting
andfor exercising the duties and powers of Undang
Luak Jelebu; second, by each of the defendaats for
an order that the Writ of Summons and the plintiil’s
statement of claim be struck out on the ground that
the court has no jufisdiction in the matter and pursuant
ilcg‘grcler 25 rule 4 of the Rules of the Supreme Court,

In Seremban High Court Civil Suit No. 40 of 1980
the plaintff asks for a declaration that the appoint-
ment of the second defendant as the new Undang of
Luak Jelebu on February 4, 1930 made by the first
defendant is invalid, ineffective, void and of no effect
on the cround that it is witra vires the adat laws and
constitution of Luak Julebu.

It is the plaintiff’s allegation that oa the death
of the 1dth Undang of Luak Jelebu on November 20
1979 he as Dato’ Ombi a Dato' [Lembaga of Luak
Jelebu, was responsibie under the adat laws and con-

stitution of Luak-Jelebu (hereinafter called ‘the adat’)

to submit a list of eligible candidates for selection as
Undang of Luak Jelebu. He presented the names of
three candidates to the first defendant as Dato’ Menteri
in accordance with the adat. On February 4, 1980
the first defendant appointed the second defendant as
the new 4Undang although the sccond defendant was
not & candidate for selection as Undang and was not
an eligible person according to the adat. He also
alleged that the purported appointment of the second
defendant was disapproved and rejected by the plain-

G -iff and six Dato’ Lembagas of Luak Jelebu.
budy which is more appropriate and which has been given )

The first defendant contended that on the death
of the l4rh_Undang_he became the acting Undang in

{3} the respondent in this cuse had seat petitions o His
Highness the Yang di-Periuan Besar and to other ruling chiels
and also to ihe Secretary of the Dzwan and the Dewan
having sat and deliberated upon the petitions and finally given
its ruting the matter should have ended there, The respon-
dent is therefore estopped from raising the matier again,
espeeially belore the court of law;

(#) article 134(2) of the Federal Constitution is irrelevant
in this case as the very appointment ol the second appeliant
is under attack. The Article does not define a Ruier but
deals rather with the consequence of one being a Ruler.

Cuseys referred 10:- -
(1) fbeneweka v, Egbuna (1964 I W.L.R, 219, 2235

" {1) Pyx Grenite Co. Lid, v. Minisiry of Housing and
Local Government [1958] | Q.B. £33, 371,

(N N.T.S. Arumuoun ditar v, Governmznt of Malaysid

flosoy 2 . »t.L.F 283,

{3) Redifinsion (Hongkone) Lid, v, Art yent G rred
{19707 A.C. 1136, 11556, grieytmen

!

accordance with the adat. He instructed the plaintifl

10 investigate and put forward a-suitable candidate for

the appointment of a new Undang. On December 4,

197% he received a nomination naming Encik Musa bin

Wahab a¥ a candidate and on receipt of the nomination

he directed the plaintiff to include Encik Musa in the -
list of possible candidates and to investigate further

into his backeround and eligibility. On December

14, 1979 he received a letter from the plaintiff notifying

him .of three candidates and the second defendant was

not one of them. - In view of the foregoing he convened

a meeting on December 24, 1979, oo

It is the first defertlant's contention that as there
was no single casfdidate acceptable by the Jembagas
it was his duty td choose a new Undang in accordance
with the adat ' TS

The second defendant maintained that he ‘was



Nato Menteri Oshman hin Bapinda & Anor, v.

P . ite Ombi Syed Alwi hin Syed Idrus
U (Abhdu! Hemid F.J)

(1981}

le=fully elected as new Undang of Luak Jelebu in
accordance with the adat on February 4, 1980, He
pointed out that on February 7, 1930 the Dewan
Ka'adilan dan Undang (Council of the Yang di-Pertuan
Besar and the Ruling Chiefs) held a meeting and it
cave its approval and blessing to his appointment.

As for the application to strike out the Writ of
Summons and the statement of cluim, it is the defen-
dants’ contention that the court has ro jurisdiction
to entertain the action on the ground that the claim
relates to purely question of adat and customs of the
Malays in Luak Jelebu. The delendants also contend-

ed that the plaintifl’s action is scandalous, frivolous,
vexatious and an abuse of the process of the court.

The sccond defendant has raised a further ground,
namely, that as Undang of Luak Jelebu he is Ruter
of the Statc of Negeri Sembilan as defined under the
Laws of the Constitution of Negeri Sembilan and there-
fore enjoys protecticn of the Constitution from being
sued in his personal-capacity. :

At the hearing before me Encik Arilfin appearing
on behaill of .both the defendants urged the court to
hold that it has no jurisdiction to hear the case against
both the defendants. Hez submitted .that on a matter
respecting the adat-and customs of the Malays the
Dewan Ka'adilan established under Article XVI

Chapter 6 of the First Part of the Laws of the Con-
sttution of Negeri Sembilan is the highest and the
deciding authortty in the State. Article XVI reads —

“There shall be a Dewan-Ka'adilan dan Undang to, be’called

in English “The. Council of the Yang di-Pertuan Besar and the’
hereinafter referred To as the Dewan to advise .

Ruling Chiefs'
on questions relating to Malay Customs in any -part of .the
State ot on other matters which may be referred to it by His
Highness or .any of the Ruling Chiefs and, to exercise such
functions as may
any other written law.” .

There is not the slightest doubt in my mind. that

be conferred upon it by this Constitution or

T T T S T TR T I R e e

Fundamentally, the Dewan is conferred with dul

A functions under Article XVI, namely,

the Dewan Ka'adilan is fully conversant with matters: -

- of Malay Customs in the State and is indeed the
appropriate body to advisg on the questions of Malay
Customs. /

of an advice given by the Dewan on the correct. adat
applicable to a given situation would be highly relevant,

There is, however, no evidence “before the:court of -

any. such advice. The only evidente before the.court
_is an_extract_of the_minutes_of the Dewan Ka'adilan

that is exhibited to

dan Undang Negeri Sembilan at the meeting held on
that day had given its blessing to the appointment
of Dato’ Musa bin Abdul Wahab to hold the office of
- new Dute’ Undang Luak Jelebu with the title of Dato’

Mandika Menteri Akhirulzaman. It may be argued:

that the “blessing” means an “approval” or a “con-
firmation™ of such appointment but it is also open to
argument that since the function of the Dewan is to
advise on questions relating to Malay Customs in any
part of the State or on other matters which may be
“referred to it by His Highness or any of the Ruling
Chiefs it could not have been the intention of the
Dewan to approve .or disapprove the appointhient.as
it was not called upnn to Jetermine the validity or
otherwies of the appointment. And if the Dewan
should be called upon .to decide would it have the
>cessary authority to do so, -

A

most

And I am of ‘ihe view that any eyidence -

the defendants’ affidavit which in-
corporates @ note to the effect that the Dewan Ka'adilan -

1

. determine a dispute concerning the validity

acceptation or rejection.”

(a) to advise on questions relating to Malay Customs:
and o

(b} to exci:se such functions as may be conierred
upon it by the Constitution or any other writlen
law

In the circumstances the court is unable to con-
strue the effect of the Dewan’s decision any more than
a blessing not amounting to an approval or a con-
frmation, Clearly, the Dewan was not sitting in judy-
ment to consider the validity or otherwise of the ap-
pointment or to approve or disapprove such appoint-
ment. It would seem to me that the Dewan intention-
ally refrained from using the word “approve” or “con-
firm”. Tn the capacity it was sitting the Dewan was
not exercising specific function conferred by the Con-
stitution or .a written Jaw to cnable it to review cr
of the
second . defendant’s appointment. . Although Article
XIV of the First Part of the Laws and Constitution
of Negeri Sembilan clearly provides that the Undangs
shall be persons lawfully elected in accordance with
their respective luaks, there is, however, no provision
in the Constitution of a written law that confers autho-

“rity upon the Dewan or any other body to determine

a dispute arising from the election of an Undang.

T refrain at -tiis stage of the proccedings to deter-
mine the merits or demerits of the claim, however; |

_.feel constrained to hold that in consideration of;jwha:
] have stated thefe, is clearly. a- serious guesion,

to be
considered dand 1 see no reason why this court should
be divested of its inherent jurisdiction to hear the case.
There is absolutely no quéstion of any interference

: with the adat instead it-would -be the function of the
court: fo invoke. the relevant adat as practised in Luak

Jelebu to-determine the question before the court.

. Théﬁizuestion that calls for determination is whe-
ther the- first defendant had acted in accordance with
the adat laws and constitution of Luak Jelebu as ex-
plained in the Papers by A. Caldecott entitled “Jelebu
Tts History and Coastitution” published in R.J. Wilkin-

“son’s Papers on Malay Subjects at pages 348/9 to the

effect ‘that— . . s
% On the death of an Undang the Manteri becomes regent
and his orders are Sabda, The three lembagas then.approach
the Manter and tefl him to seek out a ncw Undang. The
Manteri refers this request to the.Ombi who calls the wars
yang tiga and instructs the waris, whose turn it is, te put for-.
ward a candidate, It is the Ombi's business o satisfy him-
self as to the cligibility of the candidate proposed and to reject
him if :the rules of inhentance {pesaka) ‘have ‘not been ob-
served. If the Ombi is satisfied on.this score he must prescnt
him to the Manteri who will consider the-cundidate in respec

of his qualification as regards adat. If he approve him, he

will commend him to the ‘Eight’ with whom . rests his fina

Turping now to the delendants’ coatention that.
the claim is vexalious, scandalous and an abuse of the
process of the.cowd, 11, i think, settled law that ar-
application under Order 25 rule 4 applies only to plait
and obvious cases i.e. 1o cases where the statement 0
claim clearly discloses no cause of action. There &
here a serious guestion to be considered and for thi
reason the application must lail. '
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(2) of Article. 181

_accordance with the

-an Undang is a
.of Article 181

-an. Undang’ cannot

Do Menteer Qthnsn bin Baginds & Anor. v,

Nt Ombi Syed Alwi bin Syed Tdrus
(Abdui Thwmid F.J1)

1 ML,

— - With regard 1o the second defendant’s contention
it he is a Ruler of the Srate of Negeri Sembilun,
reliance is placed on Article NXVII {1) which reads —
“(1) ~-Subject 10 Clause {2) of this Article the cxpression Ruder
wherever it ocvurs in the Second Part of the Constitution shatll
mean His Highness and at least three of the four Undangs
o if there be only three Undangs hotding offive at the time
o the exercise of such discretion, at least two of them:
‘Pravided that His Highness alone and in accordance with the
Constitution may exercise His discretion under Clause (2) of
Article NL as aforessid, in casss deseribed —

in paragraph () thereaf, where-the appointment does not

(i) ! BoIas !
affect the prerogalive, POWCPS and jurisdiction. ol the
Ruling Chicfs inthgir respective 10ITHDNES,

(i) in paragraph (&) thercot”

Encik Arifiin has asked the court [0 invoke Clause

provides that no proceeding whatever shall be brought
in any court against the
sonal capacity. It is argued that since the second
defendant is a Ruler under Article XXVIIT (1) of the
State Constitution Cladsé -(2) of Article 181-ot the
Federal Constitution therefore burs the institution of
any proceeding against him in any
rapacity. . )
With all- humility 1 fail to see any

conterition. - “Ruler’™ as defined under
Clause (2) as follows — : -
“in relation 1o Negeri Sembilan means the Yang- di-Pertuan
Besar acting on behall of himsell and the ‘Ruling - Chiefs in
Constitution of that Stater”

in determining whether
Clause’ (2)

merit in the
Article 160

would. have 10. be' considered in
“Ruter™ for purposes: of

Tt is primiarily a question of

on ‘behalf of himself in-His personal

Ruler of a State in his per-

B

of the Federal Constitution which C

court in his personal P

E

_ construction.. . To my e
mind. the definition covers the Yang di-Pertuan. Besar °
capacity as well";

as the representative. capacity ie. on -behalf- of the ”

Ruting Chiefs.

definitioni of **Ruler”.
ceedings.as envisaged: by
not be held to cover an Undang. - o

In this cofinéction it-is pertinent to refer 1o Clauses
(1) and (2) of Article 71 which read as follows —

" (1) The Federation shall guarantee the right of a Ruler.of

2 State to succeed and to hold, enjoy and cxercise the con-
witutional rights and privileges of Ruler "of that State.- in
accordance with the Constitulion of ‘that State; but any dis-
pute us to the succession as Ruler of any State shall be
Jetermined solely by such autherities and in such manner as

. may be provided by the Constitution ot that State!,

(2} Clqhse (n shiﬂ!_. with the necessary modifications, apply
in relution to a Ruling Chief of Negeri Sembilan as 1t apphies
aw the Ruler of a State) . Tl )

By himself or on behalf. of “himself: |
be construed to comeé within the. -
Thus the immunity from pro- -
Ciause (2) of Article 18L.can:

o

H

Looking at these two Clauses it is apparent that

a distinclion is drawn.between a Ruler of a State and’

a Ruling Chief of Negeri Sembilan, Appiying Clause
(2) of Article 71 with necessary modifications, it seems
reasonable to construe Clause (1) to mean that the
Federation shall guarantee the right of a Ruling Chict
of Negeri Sembilan to hokl, enjoy and exercise the
constitutional right and privileges of o Puling Chief
in accordance with the Consitunion of that State. The
secand limb »f Clease (1) dees not appear o be ap-

i

plicahie 0 & Ruling Chief. !

The right of a Ruling Chief of Negeri Sembilan
to heold, enjoy and exercise the constitutional right and -
privileges must therefore be restricted to only such
right and privileges, as provided under the State Con-
stitution without the benefit of the immunity from being
sued in a proceeding in a court of law in his personal
capacity as provided urider the Federal Constitution.

In the light of all this T am of the opinion that
there is no merit in the defendants' applications and
they must fail. They are therefore dismissed with
costs.

As -for interim injunction it is also settled law
that pre-eminently it is a discretionary remedy. The
discretion must, however, be exercised judicially and
in accordance with. the recognised principles. The
court must take into comsideration the circumstances
surrounding this particular case in determining whe-
ther to reject .or grant the order applied for. The
court shall ‘also have regard to the balance of con-
venience even' though it should find that there is a
serious question to be tried. In the present case there
is no evidence to indicate that the plaintiff would sulfer
any damage if the interim injunction is refused, There

is also' no question of the plaintiff being injuriously

. affected by a breach. In the circumstances of this
“particular casel-dovrdt conpsider it proper to graat

the.interim order sousht, T therefore dismiss the ap-
plication with cests.

The dispute which surrounds the appointment of

‘the second defendant should in my view be speedily
“disposed of. The action should be heard as soon as

it is ready’ for trial.
trial to be held,

From the above judgmer}{ the defendants appealed
to the Federal Court. P ;

T make ‘an order for an early

.. FEDERAL COURT.

N. Ramachandran {Ariffin bin Jaka and Joseph
Chia with him) for the appellants.

Abdul Razak bin Ahmad for the respondent.

Razali bin Hassan, Legal Adviset, Negri Sembilan -
—: Watching brief for State of Negri Sembilan.

. Cur. Adv. Vil
Raja Azlan Shah Ag. L.P.: We have been entrust-

_ed with a grave and delicate issue — whether or not

to -issue 2 declaration that the purported election of
the 15th Undang of Jelebu is witra vires adat laws and
constitution of Luak of Jelebu. ‘

My first observation is that judges should adju-
dicate on such matters as the present with restraint and

C¢ertainly not to -emulate” the quasi-legislative role of

the Uniled States Supreme Court. The power Lo
erant a declaration should be exercised with a proper
sense of responsibility and after a full realization that
judicial pronouncements ought not to be issucd unless

‘there are circumstances that properly call for their

making. (See [beneweka v. EgbunaVy.

_ What perhaps stands out about declaratory relicf
is the wide range of circumstances in which the pro-
cedure has been invoked already and the wide varicty
of cases in terms of subject matier where this type of
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proceedings has- been used. Tt has now. become’ 2
recular feature of litization and Lord Denning was
probably only anticipating a litile when he said in
Pyx Granite Co. Ltd. v. Ministry of Housing ..nd
Local Government'® that:

“Tha wide ccope of it can be seen from the speech of Viscount

Kilmuir L.C. in Vine v. Mational Dock Labouyr Bourd ({1957}
A.C. 488, 498) from which it appears that it a substantial
question exists which one person has a real interest to rasse.
and the other to oppose, then the court has a discretien to
resolve it by a declaration, which it will exercise if there is
goud reason for so doing.”

" Being discretionary, the remedy may, of course,

be denied in appropriate. cases. It may also be ex-
cluded -by enactments. Some enactments expressly
exclude the remedy (see N.T.S.. Arwnugam Pillai v.
Govermment of Malaysia®) where some of the cases

such functions as may be conlerred upon it by this Constitu-
tien or any other written law."”

In interpreting a coastitution (wo points must be
borne in mind. First, judicial precedent plays a les-
scr part than is normal in matters of ordinary statu-
tory interpretation, Secondly, a constitution, being a
living picce of legislatinn, its provisions must be con-
strued broudly and not in a pedantic way -— “with
less” rigidity and more generosity than other Acts”
{scc Minister of Home Affairs v. Fisher's'), A con-
stitution s swi generis, calling for its own principles

-of interpretation, suitable to its character, but without

- necessarily accepting the ordinary rules and presump-

are discussed), whereas the courts have to look behind =

the not veryclear language of others in order -to |

discover whether Parliament or somec other enacti_ng
body had intended that result. In general the exis-

tence of another remedy is not sufficient to. make a -
declaration unavailable but the courts may decide that |

that other remedy is more appropriate lo the circum-
stapces. - _ o

It is herc we must distinguish cases -where - the
courts have held that they lack jurisdiction to deal

with the matter and those cases where in the exercise
of discretion, jurisdiction is declined. In Rediffusion

(Hlong Kong) Ltd. v. Atrorney-General,*’ the Privy, .

Council discussed the' distinction and.recognised that
what is often loosely referred to as matters of juris-
diction really are pot so at all but merely situations

where a court, having jiurisdiction in the matter, re-

fuses to exercise i, . . :

“\When considering aniaction claiming relief in the form of.
discretionary remedies wnly it is thus tmportant to distinguish -
berween the jurisdiction; ¢ the court to entertain the action’.
to embark’unen the inquiry whether, facts exist®
which would entitle thg sourt to grant relief claimed, and a-.
settled practive of the 3ot to exercise its discretion by with-

at all, e,

holding the relief if thyi}facts found to exist gﬁsclosc 3. parti-
cular kKind of factual-siluation. The application of a discre-

tion to refuse relief #vzn though this may be pursuant to 2 .
recercise of jurisdiction, not a denial of.

settled practice is an]
i sy

g . N
The history of The case had“been admirably dealt
with at length by fh: learned Lord President and Tan

Sri Dato’ Salieh Abas F.J. I shall not repeat it. I-

shall confine my jidgment to the issue of jurisdiction.
Shorn of its massive publicity and its numerous sur-

rounding issues the case,is essentially one of inter--

_pretation of Artice 71 of the Federal Constitution
which “‘guarantees the right of a Ruler of a State to
succeed and to hof«';i, enjoy_and_exercise the constitu-
tional rights and Privileges”, and articles XIV and
XVI of the Constitution of the State of Negeri Sem-
bilan. Article XIV deals with the election of the
Ruling Chiefs (the:{Undang$) whe ‘“‘shall bepersons
fawfully” elected, in: accordance with the custom of
their respective Jluaks.”  Article XVI is repraduced
in full: Lo

"‘Thera shall be a‘-'ng---nn weadilan dan Undang tovbe calied
in Epetish -Tre -Lotactl of the Yang di-Permuan Besar and
e Kniing Chiefs' hereinafter referred to as the Dewan 1o
sivise on questicns relating to Malay Custom in any part of

the State or on (ther matters which may be referred 10 i1 by
His Highness ol any of the Ruiing Chicefs ond to exercise

lions of statutory interpretation. -As stated in the

judement of Lord Wilberforce in that case: “A con-
stitution is a legal instrument given rise, amongst other.
things.. to individual rights capable of enforcement in
a court-of law. Respect must be paid to the lanzuage

which has been used and to the traditions and usaoes

which have given meaning to that language. Tt is
quite consistent with this, and with the recognition
that-rules of interpretation may apply, to take as a

point’ of departure for the process of interpretation a

recognition of the character and origin of the instru-

" ment, ‘and to be guided by the principle of wiving fuil
© recognition and effect to' those fundamental rights and

F.

and entrenchment of certain rights and freedoms,

freedoms.” "The principle of interpreting constitutions
“with less rigidity and more generosity” was aeain
applied by the Privy Council in Attorney-Gengral of
St. Christopher. Nevis and Anguilla v. Revnolds i

[t is in the light of this kind of ambulatory up-
proach tnat we must construe our Constitution. The
Federal Constitution was enacted as o result of nevo-
tiations and discussions between the British Govern-

-ment, the Malay Rulers und the Alliance Party re-

lating to the terms on which independence should be

granted. One of its main features is the enumeration
Em-

bodied in these rights are the guarantec provisions

~of Article 71 and the first point 10 note is that that

" 1S to protect it against encroachment.

L]

1o Malay custom,

right dges not claim to be new. It already exists long

before Merdeka, and the purpose of the entrenchment
In other words

the provisions of Article 7! are a graphic illustration

_of the depth of .our herituge and the strength of our

constitutional law to guarantee and protect matters
of succession of a Ruler (including election of the
Undangs) which already exist against encroachment,
abrogation or infringement.

“Election of Undangs has since time immemorial
been made in accordance with the ancient customary
laws of their respective luaks. Article XVI of the

‘Constitution of the State of Negeri Sembilan as pointed

out by Salleh Abas F.J. preserves and protects the
ancient customary laws of Negeri' Sembilan. It was
drafted in broad and ample style which lays down
principles of width and generality pertaining inter alia
1t gives carte blanche 10 the Dewan
to give *advice’ on such matters. "Advice'. here calls for
a generous interpretation avoiding what has been called
‘the austerity of tabulated lepalism’. This must mean -
approaching the question with an open mind. In that
coptext the Dewan does not make suggestions; it takes
coenizance of such matters as may be referred to it
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and ~gives. decisions in the form of ‘advice’ in the
same way as the Privy Council gives “udvice' to His
Majesty the Yang di-Pertuan Agong on matters of
appeals from this country. :
This court, being the highest court in the land in
constitutional matters should wke the occasion to re-
allirm expressly, unequivocably and unanimously the

‘constitutional ‘position of the Ruler in matters of suc- p

cession including the eiection of the Undang and to
hold thar it is non-justiciable. Here is something
basic to our system of government: the importancs
of holding it far transcends the significance of any
particular case. The Dewan in this case has blessed
the appointment of the |5th Undang of Jelebu and
for judoes at first instance or an appesl to pre-empt
its function is for courts to usurp the function of the
Dewan, and apart from this, the Dewan is a far more
suitable forum for .discharging that function than a
panct of five judges. It is open to the courts in this
country to rcfuse a remedy on the ground that it is
jortm non conveniens, This doctrine is that a court
may decline to exercise jurisdiction on the ground that
anather hodyv would .be. more appropriate.

| would ailow the appeal with costs here and
helow. . ‘

Sallch Abas F.J.: The dispute between the parties
in this-case is whether the sevond appellants’ appoint-

nizes the continued application of the ancient con-
stitution and ancient custom of the State so long as
they are not inconsistent with the State Constitution
(Article XXXII)., Part of the ancient constitution aad
ancient custom is the concept of rulership. There
exist five Ruling Chiefs (Articte XIV) in addition to
the royal personage styled as Yung di-Pertuan Besar
of the State, and not as Sultan like the royal personage
in other states (Article VI1). The Ruling Chiefs are
the Wndangs of Sungai Ujong, Jelebu, Johol and Rem-
bau and Tengku Besar of Tampin {Article X1V). The
rulership in Negeri Sembilan State Constitution unlike
that in other states is a composite concept, consisting
of His Highness the Yang di-Pertuan Besar and the
five Ruling Chiefs (Article XXVIIl). For the exer-
cise of functions under the State Constitution, His
Highness the Yang di-Pertuan Besar and at least three
of the four Undangs must act (Article XXVIIH2)),
but for the exercise of functions under the Federal
Constitution only the Yang di-Pertuan DBesar is re-
quired to perform them, although in performing those
functions, His Highness is regarded as acting not only
on his own beghalf but also on behalf of the Ruling
Chiefs as well (Article 160(2)). The reason why the
Undangs are not required to perform the functions
under the Federal Constitution must have understand-
ably been ‘due to the question of convenience. Be-
cause the definition of ruler_is a composite one, the
‘Constitution of the State itself was declared and or-

ment as the (fteenth Undang of Jelebu on February —— dained by His Highness together with the Ruling

4, 1930 was made in accordance with the anciént
constitution and custom of the Luak of Jelebu. Tha
respondent contended that it was not, whilst the ap-
pellants claimed that it was so. However, before this

issue was tried, the appellants raised a preliminary

‘objection stating. that the court has no jurisdiction to.:

‘wo irto the matter. The objection. was overruled by

" 'ling Chiefs and a few other persons are members of

the Seremban High Court and so the case came be- F

fore .15 for decision.

The question which™ requires.

our determination in this appeal is only confined 'to

one of jurisdiction, In my view the court has no
jurisdiction. : :
Article 7H1) of the Federal Constitution makes
provision that whilst the “‘Federation shall guarantee
the richt of a Ruler of a State to succeed and to hold,
enjoy and exercise the constitutional rights and privi-
leges of Ruler of that State in accordance with the
Conastitution of that State,” the Federation, however;
has to adopt a policy of non-interference and strict
neutrality as regards a dispute as to’ the title or right
of a particular individual to succeed as Ruler. This
principle of strict neutrality is clearly stated in the
second limb of Articie 71(1) as follows: —*
~butany displte as to she title to the succession as Ruler of
any- State shall be determined sulely by such authorities and

in such manner as may be provided by the Constitution of
that Stawe™. (The cmphasis is mineh.

Therz can be no doubt that this principle is also
applicable to a dispute relating 1o the appointment of
an Undang because Clause (2) of this Article provides
thatt —

“Cliuse (1} shall, with the necessary modifications, apply in
relation.to a Ruling Chief of Neperi Sembiian as it applies to
the Ruter of State.”

The State Constitution of Negeri Sembilan recog-

G

-

I

Chiefs (see preamble to the Constitution of Negeri
Sembilunm).  His Highness: the Yang di-Pertuan Besur
. is clected by the four Undangs (Article VII), whilst
the Undangs themszlves have to be elected in accor-
dance with the custom of their respective territories
(luaks) (Article XIV(1)). His Highness and the Ru- -

a Council known as the Dewan Ka'adilan dan Un-

dang, in short “the Dewan”. (Article XVI and Article

XVII). 4The main function of the Dewan is “to advise

on questions, relating to Malay Custom in any part

of the State or on other matters which may be referred
" to it by His Highness or any of-the Ruling Chiefs.”

The Dewan is the culmination of the lengthy poli-
tical and constitutional developments of the State. It
is the embodiment of traditional elements and vatues
which are kept alive by the Constitution. It is a

machinery to rationalize these clements so as to make, .

them work under a modern democratic constitution.
"ntil the present Constitution was promulgated in 1959
Negeri Sembilan had no written constitution. Her
constitutional law, however, could only be found in
the various treaties entered into by the Yang di-
Fertvan Besar, the Undangs and the British Govern-
ment. Besides these treatics, customary laws were
allowed to continue side by side to govern the poli-
tical social and economic life in the respective terri-
tories 50 long as they did not become.a hindrance to
the British policy., Indeed Negeri Sembilan itself was
only constitiicd us « Suue Ly the treaty of July 13,
1889, whereby the parties concerned agreed to form
“a Confederation of States to be known as-the Negeri
Sembilan.” In 1895 this Conlederated State joined
the Federation of Protected Malay States of Perak,
Sclangar, Negeri Sembilan and Pahang. The forma-
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tion of Malavan Union in 1946 and its ‘subsequent
ransformation into the Federation of Malaya in 1943
“did not eive Negeri Sembilin a scparate written con-
stitusion. It was only Independence in 1957 which
finally save her the present Constitution promulgated
in 1959, Under this Constitution the ancient consti-
tution and custom are preserved, ‘lexcept as expressed
herein”, and “‘where not inconsistent with™ the Con-
stitution. To rationalize and make this ancient con-
stitution and custom work and to avoid disputes which
“could arise from many divergent interpretations of
this ancient constitution and ancient custom, the Dewan
is established with power “‘to advise on questions
relating - Malay custom in any part of the State oc
other ma-ers which may be referred to it by His
Hichness or any of the Ruling Chiefs.” The expres-
sion “to advise oa'” in my judgment is not mercly
confined to the ascertainment and statement of cus-
- tomary law in an ebstract and generalized way like
a statute or an enactment. Neither is the expression
restricted to mean only.*“to give an opinion™. .The
expression “to advise on” must in my judgment be
the ascertainment and the application of law on a

eiven. subject to a particular set of facts. The advice

so -expressed by the Dewun, irrespective of the lan-
ounes used by the clerk of the Dewan to record 1t,
whether “giving its - blessing or approval” or some
other words clearly indicates the thiinking and view

of the Dewan and such opinion, since.it comes from-

the -highest and auvgust body should: bz worthy of
respect and obedience. - Tt should not . be ignored.
There is no need for a provision in the Constitution

saving thar the advice is binding. ‘Customary law,

after all is based on the recognition and, acceptance.
that a rule is binding, otherwise inconveniences and - -
crisis. would follow from disobedience thereto.-What -
higher and better authority deserves and commands -

respect in the. interpretation and explanation of custo-

mary law on this particular fBpic than the Dewan: -
itself which consists of the Ruler of the States and . -
other prominent persons? As an example of an ad-.

vice being binding, is the advice pronounced by the

Federal -Court under Article 130 of the Federal Con-.

stitution when it exercises its advisory jurisdiction on
a question referred to the court by the Yang di-Pertuan
Avong for its opinion as to the effect of any provi-
" sion of the Constitution. Such advisory opinion was
expressed by the court in the Government of Malaysia

v. Government of the State of Kelantan,Y? as to the’

meaning of the word: “borrow” under Article IT1(2)
of the Federal Consutution. Here there can be no
doubt that the court's apinion is binding, although
there is no provision in the Federal Constitution which
says that it is so. '

In conclusion I find myself unable to subscribe
" to the view that the Dewan has no authority to resoive
this dispute. This means that the court has no juris-
diction over the matter, as Article 71(1) clearly points
to the way in which the dispute has to be settled, and
by reference to the Dawan, the matter is closed.

The words “merestui perlantihan™ used in the
minutes to record the =euision of the Dewan at the
end of ire ~:v tour close-door deliberation, translated
ae *etcing dts blessing” or some other English render-
mng, 1nomy view convey thd meaning that the Dewan

was of the like mind and agreed to the validity of the
appointment of the second respondent as the 15th
Undang of Jelebu. Since I hold that the Dewan has
the authority to make the determination, the advice
so expressed should bring the matter to un end.

[t is observed that the respondent himself had
sent a petition, siened by himsell and six othsr Lem-
bagas to the three Undangs of Sungai Ujong, Rembau
and Johol and to the Secretary of the Dewan. The
minutes of the Dewan recorded that His Highness
t00 received the petition. What thea was the pur--
pose of .sending the petition, if the respondent and

‘the other Lembagas did not wait His Highness and

the Undangs to take some positive action?  And what
more logical action was expected to be taken by the
recipients of the petition than to thrash this matter in
the Dewzn? Is the Dewan not a proper and suitable
forum to deal with t? Thus ! cannot see how the
matter could sull bz prolonged just because the res-
pondent had received an adverse ruling from the
Dewan on his petition. 1t was he who. desived a
ruling by.-sending the petition and he must therefore
accept and abide by it and cannot now be heard
suy that the Dewan has no authority. His conduct
estops him from raising the issue any further. The
court is certainly not an appellate authority as regurds
the “advice” of the Dewan,

Counse! for the appellants also submitted thut

the court has no jurisdiction 1o determine the dispute
“because the second appeliant cnjoys -immunity from

judicial proceedings under Article 181H2).  This Article
is as follows: —
“I1SH{1) Subject to the provisions of this Constitution. the

'sovereignly, prefogatives, powers and jurisdiction of the

Rulers and the prerogatives, powers and jurisdiction of the
Ruling Chiefs of Negeri Sembilan within their respactive ‘ter.
ritories as hitherto had and enjoyed shall” remain unalfected.
(2) No proceedings whatsoever shall be brought in any voeurt
against the Ruier of a State in his personal capacity.”

The short answer to this submission is that this Article
is irrelevant in the present case, because the very

. appointmant of .the second appellant itsell is under

attack. This Article would be relevant in cases where
the suit is against an Undang whose appointment as

‘such is not in dispute and the suit is for something:

he has done or for some other matter.
Counsel made this submission in order lo show

to us that an Undang is a Ruler because he enjoys

immunity from judicial proceedings under Clause (2)
of this Article. - This argument in my view turns the
Article completely upside down. In the first place the
immunity under Clause (2) is one of the results or
consequences of one being a Ruler and not vice versa.
It is not on account of this immunity that a person
is a Ruler. An accredited diplomat is not a- ruler,
although he enjoys this immunity. In the second
place, the first question as regards Clause (2) is whe:
ther 2n Undang cajoys the immuaity, and -this ques-
tion in fact depends upon whether the word *“‘Ruler”
in that clause includes also the Ruling Chiefs. If they
are so included, then no proceedings in their personal
capacity can be brought in court against them; other:
wise . uch proceedings can be instituted.  Whether one
can r2ad into the word “Ruler” in Clause (2} so as
to include the Ruling Chicfs is debatable. Tt depends
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\‘:pon_ how one construcs Clause (1) itsclt‘. and also on
whether the delinition of “Ruler in Articic 160(2) is

applicable to the interpretation of Clause (2) of Article-

181, In Clause (1) of Articke 181, the Rulers and
the Ruling Chiefs arr mentioned separately, whereas
in Clause 12) only the Rulers are mentioned, and not
the Ruline Chicfs. Even under Clause (1) itself, there
is a difTerence in that the Ruling Chiels do not possess

A-

soversienty thoush they have prerogatives, powers and B

jurisdiction, whereas the Rulers have all the four attri-
hutes, namely sovercignty, prerogatives, powers and
jurisdiction.  One” therefore could concludc_thut the
framers of the Federal Constitution did not intend to
“ireat an Undang 1o be on equal footing as a Ruler
- who belongs to a roval ancestory, though an Undang

is part of the Ruler of Negeri Sembilan. In my view ¢

the difference in status belween the Rulers and the
Ruling Chiafs as stated in Clause (1) is highly relevani
in inteepreting the word “Ruler” in Clause (2). it is

the sovereignty possessed by the Rulers which muke,’

them immune from judicial proceedings in their per-.

D

sonal capacity. They can of course be sued in their
oflicial capacity, but in that event the suits will have
to be instituted "in the names of the Governments of
their states. It follows therefore that as an Undang
has no sovereianty, he doos not enjoy such judicial
immunity. The omission of the words *Ruling Chiefs”
in Clause (2) of Article 181 must have been deliberate
and not merely dugjto a draftman’s error. The an-
swer to this question is of course not called for in
this appeal, but T deal with it because in_my judg-
ment the question whether an Undang is a Ruler does
not depend upon Clause {2) of Article 181.

Since Clause (1) of Article 18} itself proi'iddéi'_an:__
answer fo the applicability of Clause (2) to an Undang,

it follows therctore that the deﬁnitiqn C')f.‘-;f:‘RUl'P.I‘";:.’,"
under, Articls 160(2) for this purpose is virtually un-g -
necessary. The definition” of “Ruler” under Articie:

160{2) is repraduced as foilows: — .

“160(2) 1In this Constitution, waless the conftext ofherwisc -

quires, the following expressions have the meanings hereby

respectively assigned 1o them that ks to say—

. :

‘Ruler’ — . ) . o

(a) in relation to Negeri Sembilan, means the Yang di-Pertan
Besar acring on behalf of himself and the Ruling Chiafs
in accordance with the Constitution of that State; and

(7 in the case of any Stateincludes, except in AArticle 181(2)
and the Third and Fifth Schedules, any person who in
accordance with the Constitution of that State exercises the
functions of the Ruler.” (The emphasis are mine).

© Fram he introductory phrase ‘‘unless the con-
text otherwise requires™, it iy clear that the definitign
is only intended to apply where the coatext is not
otherwise. = Since there is a difference in the content
of Clauses (1) and (2) of Articie 18}, it seems rea-
sonable therefore to conciude that the definition of
“Ruler” under Article 160(2) is inapplicable for the
purpose of interpreting the word “*Ruler” in Article
181, be it Clause (1) or Clause (2).

In my view the definition under Article 160(2) is
purely a functional one; it being confined to the
performance by a Ruler of functions under the Federal
Constitution and federal law. It has no bearing upon
his persanal stawss at all. This functonal definition

el

G-

.only.

in the case of Negeri Sembilin means that the fune-
tions under the Federal Constitution and federal law
are-exercisable by His Highness the Yang di-Pertuan
Besar alone although in the performance of these
functions he is acting on behalf of himself as well
as the Ruling Chiefs. As an cxample of this is the
attendance of the Rulers’ Conference. Fere His
Highnzss alone attends the Conference, The idea of
agency and trust is incorporated into the definition
hecause the Rulership in Negeri Scmbilan is not uni-
tary or singuluy but shared. This is all that the defi-
nition under Article 160(2) means. It certainly does
not mean to say that an Undang is a Ruler for all
purposes. He is a Ruler as repards performance of
functions and power but not a Ruler for the purpose
of judicial immunity under Article 181(2). Although
by virtue of Article XXVIII of the State Constitution,
an Undang is included in the definition of Ruler, and
he is therefore a joint Ruler. This definition s also
a funcional one. As regards the performance of

functions  dnder the State Constitution and the State

law, -these aré exercisable by His HMighness and at
least by three Ruling Chiefs. (Article XXVIIH2)).
Thus even the definition under the State Constitution
is also a functional one just as it'is undsr Articke
160(2).

That the definition under Article 160(2) is a func-
tional. one is clearly reflected by the sccond limb of
the definition as regards other States. Here while the
definition of “‘Ruler” includes -“any person who in
accordance with the Constitution of that State exer-
cises the functions of the Ruler”, it excludes such
person from being reparded as a Ruler for the purpose
of Article 181(2); (dealing with judicial immmunity)
the First Schedule. (dzaling .with election of the Yang
di-Pertuan. Agong) and the Fifth Schedule (dealing
with the Conference of Rulers). fuch exclusion is
effected by the words “except in Article 181{2) and
the Third and Fifth Schedules”. Thus for these pur-

poses — Le. Article 181(2) the Third and the Fifth

Schedules the status of a Ruler who is a descendant
of a roval ancestor is preserved and not extended to
others, FHe is a Ruler in the full sznse of the word,
both functionally and status wise. Others such as
the Ruling Chiefs and the Yang di-Pertua Negeri are
included in the definition of Ruler for cartain purposes
It appears therefore clear that by virtue of the
context of Article 181 itself and the definition of
Ruler under Article 160(2), an Undang is not intended

‘to be included -in the word "“Ruler” under Article

I181(2). Here I agree witl: the conclusion of the court
below that “‘the immunity from proczedings as envi-
saged by Clause (2) of Article 18! cannot be held
to cover an Undang™, because for the purpose of this
Article he is not a Ruler. -

Even if the immunity extends to an Undang, I
cannot its relevancy in the present proceedings, -
because the election of the second appelfant itself is
in dispute, The issue raised is highly premature and
entirely irrelevant. It would have been relevant if the
appellant’s appointment is not in dispute and he is
sued in connection with something else in respect of
iy private business or matter,

Ina
S

[n vizw of what T have discussed earlier my con-
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“elusion is that tie court of law hias no jurisdiction o
try this dispute. The sccond Jimb of Clause (l) of
ATrticle 71 read together with Clause (2) of that Article
clearly shows that the dispute has to be settled by
authorities and in a manner prescribed by the Con-
stitution of Negeri Sembilan. The Dewan is such an
authority "as it is established under Article XV of
that Constitution. The respondent having sent peti-
tions to His Highness, and 1o other Ruling Chicfs
and also-to the Secretary of the Dewan; angi_the
Dewan having sat and deliberated upon the petitions
and finally aiven its ruling, the matter shou}q have
cinded and the respondent is estopped from raising the
issue again, especially before the court of law. Lastly
Article 181(2) is irrelevant for the purpose of the pre-
sent appeal.  That Article does not define a Ruler
but deals rather with the consequence of one being
a Ruler. Tt cannot be used as a sround to show that
an Undang is a Ruler for all purposes. :

would allow this appeal with
and the court below.

Ibrahim Mapan F.J.: The main issue in this appeal
concerns the jurisdiction of the court and for the deter-
ink T need set out only the

mination of that issuc [ thin
following undisputed facts. On February 4, 1980 the

first defendant/appellant (the Dato Menteri and acting
Undang) appointed and proclaimed the sccond defen-
dant/appeilant {a member of the Warith Sarin) as the
15th Undang of the luak of Jeicbu, Plaintiff/respon-
dent (the Dato Ombi) and 6 other Lembagas disputed

the appointment .an
attention of the Dewan.
7. 1980 1o discuss the dispute
following high - officials on
Besar. the State Secretary, the
Mufii.

In conclusion 1
costs both before us

the Dewan decided to’give its blessing to
the clection {appointment). o
Plaintiff/respondent was not satisfied with the
Dewan's decision and on February 22, 1980 he filed a
Writ (Civil Suit No. 40 of 1980) in the High: Court at
Seremban asking for a declaration that the appoint-

ment was null and .void on the ground that it was.

made in violation of the adat, constitution and laws
of Negri Sembilan. Tn their combined Statement of
Defence both defendants/appeliants denied the nullity
of the appointment and applied to have the Writ struck
out on the sround that the court had no jurisdiction
1o determine the matter. Abdul Hamid F.J. refused
the application and the defendants/appellants are ap-
pealing against that decision.

Artiale 71 of the Federal Constitution guarantees
the right of"an Undang 1o sucead and to hold, cnjoy
and exercise his constitutional rights and puivilages”
in dccordance with the Constitution of the State of
Negri Sembilin and provides that “any dispute as 1o
the title to succession...shali be determined solely
by such authorities and in such manner as may be
pravided by the Constitution of that State.”

Article X1V of the State Constitution provides
that the Undang of Jelebu shall be a person “lawfuily

d the dispute was brought to the
The Dewan met on February” -
and was attended by the::
invitation; the ~Menteri
Legal Adviser and:the ..
The Menteri Besar was requested to report on .
the dispute which bec did. Then the men}bcrs;dls-';j,:
cussed the matter among themselves behind _closed

doors for about one hour at the conclusion-oiwh{g}m p
(“merestui’)

A

‘has no jurisdiction to try the dispute.
' that 1 consider it not necessary for me to deal with
“the other issue in this appeal which concerns the legal

elected in accerdance with the custom “of that luak™
and Article XVI provides that there shall be a Dewan
Keadilan dan Undang {the Dewan) “to advise on ques-
tions relating to Malay Custom in any part .ol the
tate or on other matters which may be referred 1o
it by His Highness or any of the Ruling Chiels and
to exercise such function as may be conferred upon
it by this Constitution or any other written law.”
Article T of the State Conslitution provides that it
“shall be read subject to the Federal Constitution.”

The Dewan has used the word “blessing”, the said
Article XVI the word “advise™ and the said Article 71
the word “determined” but in my view there is not
much significance in the different words used. Before
the Dewan decided to give its blessing it must have
determined the dispute before it and so satisfied itself
as to enable it to advise that the second defendant/
appellant had - been “lawfully elected in accordance
with the custom” of his luak.

[t is true that the said Ardicle XVI does not itsell
state that the validity of its act shall not be questioned
in any court but in my view the combined cffect of
the said Articles XVI and X1V of the State Consti-
tution read in the light of the said Acticke 71 of the
Federal Constitution is that the Dewan’is intended 1o
be the sole authorily to determine and advise on the
dispute. ° S : ‘

For the abdve reason 1 would hoild that the court
Having held

" immunity of the second defendantfappellant from being

e

sued in his personal capacity.

T would therefore allow the appeal and order that
the writ be struck ‘oul and that the costs in this court
and in the court below be paid by the plaintitl/res-
pondent to the defendants/appellants.

Hashitn Yeop A. Sani J.: In support of the leading

“judgméhit T need only say a few words on the concept

of “Rulership” in the State of Negeri Sembilan and
the Jegal status of the Dewan Keadian. :

It is essential to distinauish between the “unitary™
and the “composits” concept of Rulership when we
speak of the “Ruler” of the State of Negeri Sembilan.
The Federal Constitution is indeed careful in its treat-,
ment of the subject of “Ruler” in relation to Nezeri
Sembilan., Clause (2} of Article 71 directs that clavse
(1) be applied with the necessary modifications to the
Ruling Chiefs of Negeri Sembilan. Clause (1) speaks
of the “constitutional rights and privileges” of the
Ruler and “succession as Ruler.” The definiiion
“Ruler” in Article 160 brings out clearly the composite..
concept of Rulership.  This definition is meant only
for use in its proper context in the Federal Constitution”
itsell and thercfore should not be applied generally.or
out of context. Article 181 again clearly distinguishes’
th= fact that a Ruling Chief has everything that a Ruler
has except “soversignty”. Theea Article 181(2). does
not give 2 Ruling Chief immunity from legal process.

In the context of the Negeri Sembilan Constitution -
the Dewan Keadilan must surely be regarded as the
custodian of the adat in Negeri Sembilan. The con-
stitution ol the members of the Dewan Keadilan would

.
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“indicate this very intention. The advice of the Dewan
Keadilan in the matter of adat must thercfore be re-
sarded as binding and conclusive for otherwise there
would be uncertainty.

The provision of Article 71(1) of the’ Federal Con-
stitution as it now appears was not contained in the
carly draft of the Merdeka Constitution, It was n-
serted only in a subsequent draft which became the
fnal dealt, In the original draft the genesis of this
provision appeared as Article 65(1) but dealing solely
with federal guarantee of a Ruler of a State to succeed
and ended there. It did not speak of the guaraatee
“to hold, enjoy and exercise” constitutional rights of
the Rulers and the Ruling Chiefs. [ cannot find any
reason in the Reid Report for the widening of the
cuarantee in the final draft but T can only surmise it
must surcly bave been inserted to preserve the then
existing rights of the Rulers und the Ruling Chiefs
of Negerj Sembilan. - In my view (¢ override the advice
of the Dewan Keadilan in matters of adat relating

- to succession of a Ruling Chicf would be going against
the guarantes of Article 71(1)." It necessarily follows

A

that to enlarge the jurisdiction of the court to include D

adjudication on such matters as succession of a Ruling
Chief would likewiss to my mind be wltra vires
Article 71.

below.
Suffian L.P. (dissentinz): This dispute concerns

the succession to the l4th Undang (Ruling Chief) of ~ .

the luak (territory) of Jelebu in'the State of Negri
Sembilan, and the answers 1o the issues that arise in.
this appeal turn on the construction of certain, pro:-

visions in the Federal Constitution and in the.State’. -

Constitution.

Preliminary
On November 2, [979,

when the [4th' Undang ™

| would also allow thie-appeal with costs here and —

E

died, it was necessary that his successor be, in ‘the

words of Clause (1) of Article. X1V of the State Con- .~

stitution, a person “lawfully elected in accordance ‘with
tha custom of [his luak]”.. Until then ‘in accordance
with the adat (custom) and constitution of the luak,
Dato Menteri Othman bin Baginda (“the: first defen-
Jdant”) became Acting Undang. He was bound by the
adat of the luak to instruct Dato Ombi-Syed Alwi
bin Sved Idrus (“the plaintiff) one of the Dato Lem-
buga (Tribal Chiefs) of the luak to investigate and
nominate candidates, from amongst whom a suitable
person would be elected as successor to the deceased
Undang. '

On December 4 the Duto Menteri received 2
nomination from Kecik bin Kiman, Dato Raja Diraja
or Buapak from Waris Sarin, nominating Musa bin
Wahab, P.J.K. (“the second defendant”) as a candidate.
On receipt of the nomination the first detendant direct-
ed the plaintiff to investigate into Encik Musa's back-
‘ground and qualifications and include his name in the
list of candidates.

On December 14, the first defendant received 2
letter from the plaintff. giviss the names of three
possible candidates: nasmiely Syed Zin bin Syed Hussein,
Syed Siteng bin Sved Chik and Nordin bin Ahmad.
i witl be observed that the second defemdant's nane

cand

was not on the list. The first defendant cliimed that
it was his duty under the law, custom and constitution
of the luak to see that the nomination of the second
defendant be given due coasideration, and that the
plaintiff had fuiled in his duty as Dato Ombi ! v not
considering the. second defendant's  eligibility as a
candidate under the rules of pesaka (succession). So
the plaintiffl as acting Undang called a special meeting:
of the Tribal Chicfs of the luak on December 24 to
discuss thz matter. On December 31 anoiber special
meeting of the Tribal Chizfs was held attended by
eight of them.

The first defendant alleged that there was no single
candidate acceptabiz to the Eight Tribal Chiefs, where-
upon it was his duty under the adat, custom and con-
stitution of the luak to choose the new Undang. So
he personally investizated into the background and
qualifications of all the three candidates submitted by
the plaintfl and into those of the second defendant,
and he concluded that none of the three candidates
was eligible and that enly the defendant was a fit and
proper person to be uppointed the new Undang, that
there was no reason why he should not be appoinied
and that in failing to take into account his eligibility
the plaintff has failed to carry out his duty as Dato
Ombi. Subsequently, en February 4, 1980, he {the
first defendant) proclaimed the appointment of the
second défendant as the new Undang of the luak of
Jelebu in accordance with the adat, custony and con-
stitution of the luak.

.- -Seventeen days later the plaintifl Bled a suit in
the Seremban High Court againsi the two defendants,
alleging that the second defendant was not a camdidate
for the Undangship, was not qualified for it under the
adat, custom and constitution of the lusk, that hisg
appointment was not approved by the plaintil and six

~ other Tribal Chiefs of the luak, whom he named; and
. by reason of all this the plaindlf asked the court 0
“declare that the purported appointment by the first
‘defendant of the second defendant as the new Undang

was inyalid as being contrary to the adat, custom and
constitution .of the-luak of Jelebu.

“ In their defence the two defendants maintain that
the appointment was valid according to the” adat,
custom and constitution-of the luak, Secondly, they
contend that the court has no jurisdiction to entertain
the action. Thirdly, the second delendant for his part
alone contends that as the lawfully elected Undang
he is immune from being sued in his personal capacity.

On March 24, the wwo defendants applicd by
summons in chambers for an order that the plaintiffs
statement of claim be struck out on the ground that
the court had no jurisdiction because the dispare in-
volved a question of adat and custom of Malays in
the luak and, in the cuse of the seccond defendant, on
the turther ground that under the constitution he as
Ruling Chict enjoved legal immunity in his personal
capacity. ; .

These contentione were hotly contested. 1n the
cvent, the learned judge (Abdul Hamid F.J, sitting in
the High Court) dismissed the application, holding that
the court had jurisdiction to.entertain the action and
that the second defendant did net enjoy legal immunity.

The defendunts have appealed to this court.
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"< rBelore procecding any further, it should be strass-

ed that as this matter has not gone to trial yer, the
facts given above have been taken from the pleadings
and affidavits filed in connection with the summons
in chambers, and may not be “firm"”. Secondly, while
clause (1) of -Article XIV of the State Constitution
speaks of the Undang of Jelebu being elected, the
above narration of the facts speaks ofjhis being
“chosen™ and “appointed”, the very words which were
used in the affidavit. But it would appedr that at this
stage there is no significance in the deviation from
the word used in that -clause. Thirdly, the court”is
not concerned at this stage with the merits of the
plaintiff’s ciaim, i.e. with the validity or otherwise of
the election of the second defendant.

Lssues
There are two issues in this appeal.

First, does the court have jurisdiction to deter-
mine this dispute? The defendants contend that, con:
trary to the ruling of the learned judge, thg court
does not,

Legal Inmmunity’
econ does second defendant enjoy legs
S dly, does the second defendant enjoy legal
immunity from being sued in his personal capacity?
He contends that, contrary to the ruling of the learned
judae, he does. As regards this, Article 181 of the
Federal Constitution provides:
“185: (1) Subject to the provisions of this Constitution, the
sovereignty, prerogatives, powers and jurisdiction of the Rulers
and the precogatives, powers and jurisdiction of the Ruling
Chiefs of Negri Sembilan within their respective -territories
as hitherto had and enjoycd shall remain unaffected.

{2) No proceedings whatsoever shall be brousht in any’court’

apainst- the Ruler of a State in his personal capacity.,” =0 -

and Article 160{2) of the same Constitmion‘prdﬁdés:!_"?}""

“ln this Constitution, unless the context otherwise requires,.
the following expressions have the meanings -hereby respec-

tively assigncd to them:; that is to say —

‘Ruier’ — . _
{a) . in relation to Neari Sembilan means the Yang di-Pertuan

Besar acring on behalf of  himself and the Ruling Chiefs in-.

" \

accordance with' the Constitution of that State;....

It appears doubtful that Article 18! gives the
second detendant legal immunity at all, I say so be-
cause such immunity is usually an attribute of sove-
reignty, and while Clause (1) of the Article speaks of

the sovereignty of a Ruler it speaks only of the pre- .

rogatives, powers and privileaes, not sovereianty, of a
Ruling Chief. And the definition of Ruler in Clause
(2) ot Article 160 appears 1o reler only to functions
and does not touch on the question of whether or not
a~Ruling Chief is sovereign. .

In the past, treaties between the State and the
British were co-signed by the Ruling Chiefs. The
Federation of Malaya Agreement, 1957, §igned by Their
Royal Highnesses the Rulers and the British, one of
the instruments granting us independence, was also
co-signed by the Ruling Chiefs. It is therefore also
arguable that a Ruling Chief does enjoy legal immunity
w the extent ser out in Article 180, being “sovereign”,

Be that as it may, I am of the opinion that even
assuming, without deciding, that an Undang of Jelebu
enjoys legal immunity in his persomal capaeity, this
is so if and only if there is no dispute as to the validity

A election

E (Article XXIV).

of his electicn: and that if the very validity of hig
is disputed, then until the court is satisfied
as to its validity, the purported holder of the oflice
is subject to the process of the court. Otherwise, every
pretender or usurper wilk enjoy legal immunity. For
this reason, I am of the opinion that the second de-
fendant cannot at this stage avail himself of the pro-
tection of Article 181(2) of the Federal Constitution.

Jurisdiction

[ now turn to the first issue in this appeal. It
transpires that before this action was filed this dispute
was brought to the attention of His Roval-Mighness
the Yang di-Pertuan Besar, i.e. the Ruler &F th State,
and on February 7, 1980, a- meeting of the Dewan
Ke'adilan dan Undang, the Council of the Yang di-
Pertuan Besar and the Ruling Chiefs, {“the Council™
was held to discuss the matter. This body, established

= by Articles XVI, XVII and other Articles of Chapter

6 of the Negri Sembilan Constitution, consists of His
Royal Highness, the Ruling Chiefs, the Tengku DBesar
of Tampin and other high dignitaries, and its function
{Article XVI) is “to advise on guestions relating to

D Malay Custom in any part of the State or on other

matters which may be referred to it by His Royal
Highness or any of the Ruling Chiefs ... " When the
Council deliberates na State or National policy the Men-
teri Besar shall be invited to attend .{Articie XVID:
and the Council may invite (o any of its mectings any
- person if it considers that his presence is desirable
This meeting of February 7 had only
one item on the agenda, to discuss the election of the

-~ new Undang, and was attended by the following high

officials on .invitation: the Mentert Besar. the Stale
Secretary, the Legal Adviser and the Mufti — which
- shows the importance attached to the matter under
“discussion. According to its minutes (Exhibit DM7),

v His Roval Highness, the President of the Council, re-

ported that he and the Secretary of the Council had
-each received 1 letter signed by seven Tribal Chiefs
of theyluak of Jelebu "expressing dissatisfaction with
the electionrof the second defendant as Undang of
Jelebu, and His Royal Highness invited the Menteri
Besar to report on the dispute, which he did. Then

-, the members of the Council discussed the matter among

‘themselves behind closed doors in the absence of non-
members for about an hour. When the non-members
had been invited 1o re-enter, His Royal Highness an-
nounced the decision of the Council, formally recorded
in the minutes.as follows: ' -

“The Council of the Yang di-Peruan Besar and the Ruling
- Chicfs, Negri Sembiian which sits this day gives its blessing

H to the glection-oé~Dato’ Musa bin Abdul Wabab [the second

defendunt} to Bold the hereditary office of the Undang 0{ .
Jelehu Territory, the new Undang, with the title of Dato” -
Mendika Menteri Akhiruizaman.” ’

The last paragraph of the minutes concludes: .z .
“Thereafter His Royal Highness commanded the Secretasy
to the Council to make a press statement announcing the
decision of the Council of the Yang di-Pertuan Resar and
the Rufing Chiefs.,” DT N e

Reference was made in the lower court and be-
fore us to Article 71 of the Federal Constitution,’ and: *
it was contended that in the light of that Article, the -
decision of the Council is decisive of this chspu_toand_'
removed it {rom the jurisdiction of the courts.” That .
Article provides that any dispute as to the title to the =

Vepf i
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succession as 2 Ruling Clhiel i Negri Sembilan shall
be determined solely by such authorities and in such ¢

" manner as may be provided by the Constitution of

that™State, and reads as follows:

“71(1) The Federation shall guarantee the sight of & Ruler
of z State 1o succeed and to- hold, enjoy and exercise the
constitutional rights and privileges of Ruler of that Swate
in accordance with the Constitution of that State, but any

divpute as 1o the title 10 the succession as Ruzer of any Stare B

shafl - be derermined solely by such unthoritics ond in such
manner as may be provided by the Constitution of that Suue,

(2) " Clause (1) shail, with the necessary modifications apply
in relation 1o o Ruting Chief of Negri Sembilan as it applies
to the Ruler of a State.” .

 The learned judge held that the court has juris-
diction to adjudicate on this dispute because the election

must be held in accordance with the custom of Jelebu, G

the .Council's function relating to Malay Custom is
merely advisory {the Council does not decide), there
is no evidence so far from the minutes showing what
was the custom that it took into account when “bless-
ing” the new-appointment, and that blessing it is not
the same as approving or confirming it, which in any

cvent it has no power to do. D

The learned judge also held that the second limb
of clause (1) of Article 71 of the Federal Constitution,
meaning the words underlined, does not appear to be
applicable to a Ruling Chicf. With respect I do not
agree. In my judgment, the effect of this Article 71
is that the Negri Sembilan -Constitution may provide

that a dispute as to the title to the succession as a E -

Ruling Chief in Nezri Sembilan may- be determined
solely by such authorities and in such manner as may
be provided by it, and if that is done, the court’s
jurisdiction is ousted. L

It was submitted before us that the State Constitution -

has provided that such a dispute should be determined ‘F

solely by the Council- established by Article - XV of-
that Constitution. thus ousting the court's jurisdiction. -
True the Council’s function is expressed to be advisory,
but it was submitted that it is an august body, con-
sisting of the highest dignitaries in the State who are
repositories of Malay adat and with easy access. to

- experts on adat, and that if a disputed election such

as this which should have been held in ‘accordance G

with adat had been referred to it, it would not have
blessed it if it found that it had contravened adat, and
that if it blessed it it must have -found that it did
conform to adal; that it was far-fetched  to’imagine
that the constitution-makers of the State intended that
thereafter the.court should have jurisdiction to re-open

“the subject and question its validity. And mention g

was made of the fact that the State Assembly had on
February 13, formally “noted” the election of the I5th
Undang and that he has been in receipt of his civil
list allowances since the election,

+
I am of the opinion thai while it is of course open

. to the Federal ur State Constitution to oust the juris-

giben of the court, it must do so in clear language. I

Suppose a vote on something is 1aken in the House
of Represeniatives; the validity of. the proceeding can-
not be questioned in the court, because Article 63(1)
of the Federal Constitution so provides. Suppose M.
Speaker certifies that the steps which require to be
taken before ‘a -mioney bill may be presented to the

Yang di-Pertuan Agong for his. Assent over ihe objec-
tion of the Scnate, have been taken; the validity of
the certilicate may not be qucstioned in the court,
because Article 68(4) so provides. Or suppose a Mem-
ber says in the House something that is defamatory;
lie may not be sued in court, because Article 63(2)
expressly provides that he shall not be hable to any
proceedings in any court in respect of anything said
by him in the FHouse. In all thesc instances, there are
provisions clearly ousting the jurisdiction of the courts.

In my respectful judgment, there is nothing as
clear as the above provisions in the Constitution,
Federal or State, ousting the court’s jurisdiction over
a disputed election of an Undang, and [ thercfore
agree with the learned judge that the court does have
jurisdiction to adjudicate on this election — in the
same way as the court has jurisdiction to determine
the validity of the dismissal by the Public Service
Commission of a public servant, when it is challenged. .

As a public servant may not be dismissed without
being first given a reasonable opportunity of being
heard (Article 135{2)), and the court has’jurisdiction
to entertain and adjudicate on his complaint that he
has been so dismissed, there being no provision in the
constitution to oust the jurisdiction of the court, so
in my judgment the court has jurisdiction to enteriain
and adjudicate on the complaint of a Tribal Chief
of the luak of Jelebu that a new Undang of Jelebu
has been elected contrary to the custom of the luak,

‘there being no provision in the Federal or State Con-

stitution ousting the jurisdiction of the court. To
determine - whether or not the complaint is justified,
the court has first' to ascertain what is the custom in
Jelebu, and then apply it to the facts, and there is no
question of the court interfering with or disregarding

“it,  Whether or not the Undang has been validly elect-

ed is of course a delicatc question, and a political
question which is best solved by political means; but
it the constitution and law require, as I think they
do, that the matter be resolved by the court, then untl
the constitution has been suitably amended, the court
has no alternative but to embark on the task as best
as it can, though that will have the unfortunate effect
of throwing the -court iato the political arena. So

- that ceurts are not turned into a political forum, I

would. rather that State constitutions be amended by
the approrriate authorities, so that future disputes re-
garding succession are kept out of our way and decided
by persons or bedies better equipped to do so.

Until then, I would with respect have dismissed
this appeal with costs, O

Appeal allowed by the majority.

Solicitors:  Arifjin & Partners; Ong Ban Chai &
Razek.




