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ABSTRAK

Adat Perpatih adalah salah satu undang-undang adat yang diamalkan di Malaysia dan salah
satu ciri budaya Melayu yang unik di Negen Sembilan. Tu;uan kajian ini adalah untuk
menganalisa prosedur per}antikan Undang mengikut pr1n31p prinsip adat di setxap luak dan

**masalah yang dihadapi dalam melaksanakan kuasa budi ‘bicara memilih Undang.

Latarbelakang sejarah kedatangan Adat Perpatih ke Negeri Sembilan dan definis.i adat
berserta dengan kategorinya akan dijelaskan di dalam Bab Satu. Sistem Nasab Ibu yang
merupékan ciri penting dalam Adat Per;}atih juga akan diperkenalkan dalam bab yang sama. -
Bab Dua akan memperkenalkan empat luak yang menjadi skop kajian dan juga struktur
politik yang dlamalkan termasuk juga syarat-syarat kelayakan yang dlper!ukan pada seorang

pemimpin mengnkut Adat Perpatih.

Bab Tiga kertas projek ini akan menekankan padafppfosedur perlantikan Undang yang
berbeza mengikut luak masing-masing. Manakala Bab Empat akan menumpukan,
perbincangan kepada konflik perldnfikan Undang yang timbul di Luak Sungai Ujong dan
Luak Jelebu. Bab ini juga akan mengandungi alasan atau faktor penyebab krisis tersebut
dan pandangan dan syor daripada penulis untuk menangani masalah yang akan datang

‘kerana sesungguhnya mencegah adalah lebih baik daripada mengubati.



ABSTRACT

Adat Perpauh is one of the customary laws practiced in Malaysia and one of the unique
features of Malay cultures in Negeri Sembilan. The purpose of this study is to analyse the
eiecnon procedure of the Ruling Chief or Undang according to the principles of this'custom
in every luak’ and the problem faced in exercising the discretion in selecting an Undang.
The historical background of the existence of Adat Perpatih in Negeri Sembilan and the
definition of custom and its categories will be dealt in the First Chapter. The Matrilineal
System which is a vital'eleme{xt in Adat Perpatih is also introduced in the same chépter.
" The Second Chapter will be dealing with the introduction to the”four territories that are
involved in this discussion and also the political structure practised there inclusive of all the

pre-conditioné and qualifications required of a Iéader in Adat Perpatih.

The Third Chapter of this project paper will give gre’%ft emphasis on the procedure of the
election of an Undang that varies according to territorf. Whereas the Fourth Chaptef which
will concentrate solely on the conflict whicﬁ arised in Luak Sungai Ujong and Luak Jelebu
concerning the election of their respective Undang. This chapter also will consist of the

reasons behind these crisis and the writer’s views and suggestions of how to overcome

future problems for prevention is better- than cure.
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PENDAHULUAN

"Adat Berakar ke bumi
Berpucuk ke langit

Adat bersendikan hukum
Hukum bersendikan kitabullah
Adat sudah bertentu

Bilé_ng telah teratur

Alam dah beraja

Luak telah berundang
Matahari telah terbit

Bulan telah fﬁengarﬁbang _
Oleh itu janji jangan berubah
Setia jangan beralih |
Hidup bak lopak, bak sawah
Bak Uang Bak durian
Mengaji pada Alif

Berbilang pada satu”

Diatas adalah antara keratan kata-kata Dato’ Andika Mendt_aiika‘ Ke.tua Lembaga Tiang
Balai Luak Sungai Ujong ketika pertabalan Dato’ Kelana Mubarak Thahak, Undang Luak
. Sungai Ujong yang ke-10. Dari ungkapan di-atas térnyata' Adat Perpatih masih dianggap
. adat yang mulia dan unggul. "Pengamal Adat Perpatih di Negeri Sembilan masih lagi
b'erganiung kepada perbil.ngan adat yang" unik lagi bermakna untuk mengekalkan hidup

yang harmoni dan tetap bersatu walaupun di zaman yang serba moden ini.

Dalam kertas Projek ini, penulis akan menumpukan aspek kajian kepada amalan dan
" perjalanan Adat Perpatih di Negeri Sembilan khususnya kajian penulis akan tertumpu pada

pentadbiran politik dan pemimpin-pemimpin adat.

\

' Dato’ Hj. Abd. Malek b. Joned



Masyarakat Adat Perpatih adalah satu masyarakat yang' amat menghormati dan memandang
tinggi kepada ketua atau pemimpin mereka. Oleh yang demikian, pemilihan pemimpin-
- pemimpin di dalam Adat Perpatih akan dzprlth secara teliti dengan mengamaikan sistem
demokrasi di mana suara yang terlantang adalah suara dari anak-anak buah yang dipimpin.
Anak buah yang berhak melantik dan anak buah juga yang berhak untuk memecat

pemimpin mengikut kata-kata adat:-

Bulat anak buah menjadikan Buapak
Bulat Buapak menjadikan Lembaga
Bulat Lembaga fnenjadikan Undang
Bulat Undang menjadikan Keadilan/Raja

‘Kebulatan® atau ‘kata sepakat’ atau ‘muafakat’ adalah tunggak atau dasar bagi pemilihan

pemimpin-pemimpin adat. Sekiranya tiada muafakat keadaan akan menjadi kucar-kacir dan

pertelingkahan akan berlaku.

Tujuan penulisan ini adalah untuk mengkaji prosedur atau proses perlantikan Undang di
Luak-luak Sungai Ujong, Jelebu, Johol dan Rembau. Seterusnya penulis akan menyingkap
beberapa krisis yang berlaku yang berkisar tentang perlantikan Undang dan perebutan kuasa

antara waris-waris yang mengaku masing-masing lebih berhak untuk menyandang pesaka

Undang.

Oleh itu, sebahagian besar metodologi kajian penulis adalah berdasarkan kajian yang
terperinci .terhédap journal, artikel buku;bﬁku teks dan keratan akhbar yang merﬁbicarakan
ter{tang Adat Perpatih. Secara ringkas, penulis akan banyak merujuk kepéda bahan
penulisan di perpﬁtfikaan. Penulis juga akan melakukari‘béberapa temubual dengan pakar

adat yang berpengalaman tentang perjalanan Adat Perpatih di Negeri Sembilan.
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Kerfas ‘Projek ini akan n menyarankan bahawa Adat Perpatih hendaklah dikaji secara
mendalam dan bukan sekadar mengetahuinya di atas permukaan sahaja. Ini adalah supaya
tidak berlaku apa-apa pertelingkahan yang tidak diingini dan supaya terdapat ramai lagi
- yang ‘arif dalam pentadbiran adat dan bukannya bergantung kepada gcnera31 tua atau
_generasi yang terdahulu. Tidak semua masalah tidak boleh-diselesaikan kerana ‘tiada kerul

yang tidak jernih, tiada kusut yang tidak selesai’.

Sememangnya untuk menyelesaikan pertelingkahan adat bukanlah perkara yang mudah

kerana penyelesaiannya mestilah memuaskan hati kedua-dua pihak yang bertelingkah,

diibaratkan seumpama :-

Menarik rambut dalam'_tepung :
Rambut jangan putus

Tepung jangan berserak

Kalau mengikut maksud perpatah ini, dalam menyeiesaikan satu-satu maslah menurut adat
dan budaya janganiah sampai ‘berpatah arang berkerat rotan’ dan penyelesa:annya mcsniah

yang terbaik untuk semua plhak

_ Melalux Bab Satu, penulis menyentuh latarbelakang se_garah kedatangan Adat Perpatih ke
Negcn Sembilan, definisi umum Adat Perpatih dan konsep garis keturunan nasab ibu dan
kepentingannya dalam masyarakat Adat Perpatih. Seterusnya dalam Bab ini juga penulis

menjelaskan kategori-kategori adaf dan bagaimana ia diaplikasikan.

Bab Dua pula lebih menumpukan kepada pengenalan dan sejarah empat buah Luak (i.e.
Luak Sungai Ujong, Jelebu, Joho! dan Rembau) yang menjadi skop kajjah penullis.
‘Seterusnya Bab ini membincangkan $truktur politik Adat Perpatih yang diamalkan secara
am disetiap luak. Dalam membincangkan .tentang perkembangan politik adat, penulis
..‘m_'cnyéntuh konsep demokraﬁi; syarat-syarat, panwng—larﬁng dan perlantikan pemimpin-

pemimpin adat.
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Selain daripéda-itu. Bab Tiga kertas projek ini memberi penekanan kepadé institusi Undang
yang unik yang hanya wujud di Negeri Sembilan. Prosedur perlantikan Undang adalah
penekanan utama Bab ini di mana ia menyentuh suku atau waris yang layak untuk
menyandang pusaka Undang di tiap-tiap empat luak yang berundang tersebut dan
bagaimana proses pemilihan dijélankan-dan’ siapa bertanggungjawab atau yang berkuasa

untuk menjalankan perlantikan.

Melalui kajian di dalam Bab Tiga jelas terdapat persamaan yang ketara dan juga sedikit

‘perbezaan dalam.proses p'eriantikan Undang di Luak-luak yang berbeza.

Di bawah bab terakhir-iaitu Bab Empat, penulisan berkisar tentang krisis yang berlaku
mengenai perlantikan Undang di Luak Sungai Ujong dan Luak Jelebu. Krisis berlaku
tertumpu kepada perebutan kuasa dan ketidaksepakatan yang berlaku di kalangan Dato’-
dato’ lembaga sesama sendiri. Di dalam bab ini juga penulis akan mcnyentuh faktor
penyebab konflik ini terjadx ‘dan cadangan-cadangan dari penulis sendiri bagalmana hendak

menangani. masalah ini supaya tidak berulang kembali.

7]

Sememangnya, setiap masalah sekiranya tidak diselesaikan segera, ia akan-berpaﬁjangan,
daripada kudis akan menjadi pekung. . Daripada pekung ia akan menular ke seluruh
maéyarakat yang masih memegang teguh dan masih sayang pada adat yang boleh
: menyatukan mereka. Oleh yang demikian pentadbiran r‘aclat hendaklah dibuat mengikut
peraturan adat yang telah ditetapkan. Adat Perpatih harus dipertahankan dan bukannya
dijadikan batu loncatan untuk mencapai kepentingan vdan kepuasan nafsu sendiri.

Sesungguhnya benar.kata.adat :-

Tiada keruh yang tidak 'jernihl-
Tiada kusut yang tidak selesai
Sesat di hujung 'jalan

Balik ke pangkal jalan
Bulat air: kerana pembetong

Bulat manusia kerana muafakat



3.1

BAB TIGA
PERLANTIKAN _UNDANG

Institusi Undang

Negeri Sembilan adalah satu-satunya negeri yang mempunyai sebuah institusi yang
mengandungi sekumpulan pemimpin yang dibawah Raja. Pemimpin-pemimpin ini

dianggap setaraf dan dimuliakan seperti Raja. Ini adalah kerana mereka berkuasa

“sepenuhnya untuk melantik Raja.

Gelaran Undang yang diberikan pada mereka sejak dari dahulu lagi melambangkan

kuasa yang dipegang dan tanggungjawab yang datang bersamanya.

'Undang adalah satu fenomena yang unik bukan saja dari segi kedudukan tetapi juga

pada proses perlantikannya yang penuh dengan adat istiadat yang masih dijalankan

dengan gilang-gemilang.

Istilah Undang digunakan khusus untuk ketua-ketua luak-luak Sungai Ujong, Jelebu,
Johol dan Rembau. Manakala untuk luak-luak yang lain ketua-ketua mereka digelar

Penghulu kecuali bagi luak Tampin ketuanya c_i‘_jgelar Tunku Besar Tampin.

Undang akan dicalunkan dari satu suku waris Biduanda kerana dipercayai suku ini

adalah suku yang asal menduduki Negeri Sembilan dan suku-suku lain adalah

‘dianggap sebagai pendatang.

Suku Biduanda ini mempunyai beberapa perut didalamnya dan setiap perut
mempunyai giliran untuk mencalunkan Undang bagi mewakili perut mereka. Proses

perlantikan Undang mengikut salasilah yang sebenar akan disentuh lebih Iariju[

dalam bab ini.
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Sebenarnya, proses perlantikan Undang yang dilaksanakan di Negeri Sembilan
adalah agak berbeza daripada apa yang dilaksanakan di Tanah Minangkabau.
Perbezaan ini mungkin disebabkan oleh signifikasi jawatan tersebut di tanah
Minangkabau kerana jawatan Undang bukan semata-mata mengisi kerusi yang

kosong tetapt memainkan peranan yang amat penting.

Di Minangkabau, Undang atau Penghulu mempunyai pemangku atau digelar
Penongkat di mana penongkat kepada Penghulu ini akan dilantik di hari yang sama
dehgan perlantikan Undang itu sendiri tetapi beliau tidak menjalani upacara yang
ketat. Jadi, boleh dikatakan semasa menjadi timbalan kepada Undang, beliau akan
menjalani latihan secara tidak formal bagi menyediakan dirinya. Pemangku ini akan
menjadi Undang secara automatik sekiranya Undang meninggal dunia. Dari sini,

penulis membuat kesimpulan bahawa di Minangkabau, institusi Undang lebih

berkesan daripada di Negeri Sembilan.

Penulis ingin memperjelaskan lagi serba sedikit téntang-perbezaan dan persamaan
antara proses perlantikan Undang di Negeri Sembilan dan Tanah Minangkabau.
Persamaan yang paling nyata adalah dari segi syarat-syarat, sifat"dan pantang larang
pemimpin kerana semua kriteria ini telah termaktub di dalam perbilangan-

perbilangan adat yang terpelihara keasliannya dari‘turun-temurun.

Walaubagaimanapun masyarakat adat di Minangkabau mengutamakan kekayaan atau
kebendaan sebagai syarat penting untuk menjadi seorang pemimpin. Ini adalah
kerana seorang Undang itu mestilah berharta untuk membezakan kedudukannya

dengan anak buahnya dan supaya beliau tidak menyusahkan anak buah yang

dipimpinnya.

Di Negcrx Sembxlan syarat ini tidak menjadi tumpuan utama, memadai sekiranya
"calon tersebut menduduki strata sosial yang melebihi sedikit dari masyarakat
sekeliling, contoh yang paling mutakhir adalah Undang Luak Sungai Ujong yang
kesepuluh yang baru dilantik selepas bertahun-tahun jawatan tersebut kosong adalah

seorang kerani bank yang sederhana. Kedudukan kewangan atas kebendaannya tidak
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menjadi kriteria utama beliau dipilih. Mubarak Thahaik @ Dohak telah diIantii{

secara rasminya pada 29hb, Disember 1993 yang lalu.'

Konsep kebulatan suara dalam pemilihan Undang adalah satu-safunya perkara yang
sama diamalkan di Tanah Minangkabau dan di Negeri Sembilan: Ini dalam Adat

Perpatih tidak boleh lari daripada konsep muafakat dan demokrasi bak kata

perpatah:-

Bulat anak buah menjadikan Buapak
Bulat Buapak menjadikan Lembaga
Bulat Lembaga menjadikan Penghulu

Bulat Penghulu menjadikan Raja

Di Negeri Sembilan proses perlantikan seorang Undang dimulakan dengan temuduga
yang diadakan oleh Lembaga Jemaah Peniilih iaitu Lembaga Tiang Balai terhadap
semua calon-calon yang dikemukakan. Sebaliknya di Minangkabau tidak wujud
sebuah badan yang rasmi dan tiada- diadakan upacara temuduga tetapi digantikan
dengan upacara lain yang dinamakan upacara ‘mengisi adat’ berupa bayaran wang
yang akan dibahagikan di kalangan pembesar-pembesar yang hadir dalam konteks

masa kini pembayaran wang adat dimaksudkan?sebagai mengisi kertas pencalonan.

Pada kebiasaannya, sebaik sahaja seseorang Undang itu meninggal dan jawatannya
perlu diisi, Dato’ Lembaga yang terlibat akan sibuk mencari pilihan yang terbaik.
Di Minangkabau, proses mencari gariti Undang adalah lebih kompleks kerana cafonﬁ
calon dikehendaki berpidato terlebih dahufu bertujiin untuk memberitahu orang
ramai dan menyakinkan anak buah yang bakal.dipimpin tentang kewibawaan dan

keupayaan bakal undang tersebut. -Upacara ini dinamakan upacara menegakkan

persaka.’

' News Straits Times, 30hb. Disember 1993

' A.M. Datuk Maruhun Batnah, Hukum Adat dan Adat Mmangkabau N.V Poesaka
Asli, Djakarta, 1957, him. 22,
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Secara amnya Undang berfungsi untuk menjaga keamanan dan kemakmuran di
. luaknya dan mengelakkan daripada anak buahnya berpecah-belah. Oleh yang.
demikian, lebih penting dari tugas-tugas lain, Undang adalah merupakan lambang
(solidarity) atau lambang masyarakat yang bersatu seia-sekata. Sekiraﬁya satu-satu
luak tidak mempunyai Undang maka ini menampakkan ada ﬁerpecahan diantara anak
buah, Buépak dan Lembaga di mana mereka tidak sepakat sehingga Undang tidak
dapat dilantik. Perkara ini dapat dilihat melalui krisis perlantikan Undang Luak
Sﬁngai Ujong yang ke sepuluh yang berpanjangan seperti retak yang menunggu

-belah. ‘Sesungguhnya perkara seperti ini patut dielakkan.

Hubungan seorang Undang dengan anak buahnya mestilah dipelihara dengan baik

kerana setiap anak buah ada peranannya :-

Kalau cerdik dibawa berunding
Kalau bodoh sututi diarah
Kalau pekak bakar meriam
Kalau buta menumbuk Iésung

Kalau sipatah menjaga jemuran®

Kuasa Undang adalah pada luaknya, dari segi“v“ada't kuasa beliau adalah mutlak
sehinggakan Yang DiPertuan Besar sendiri tidak boleh campurtangan dalam

pentadbiran luak tersebut. Ini digerjelaskan lagi dengan kata perbilangan:-

Raja menobat di dalam alam

Penghulu menobat di dalam luak

Lembaga menobat di dalam lingkungannya
Buapak menobat pada anak buahnya
Orang banyak menobat di dalam terataknya

d B Ghafar Abdullah, Khas Gemencheh, Dewan Budaya, November 1982, him. 8.
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Oleh yang demikian, kuasa tersebut sepatutnya digunakan dengan bijaksana.

3.2  Perlantikan Undang Luak Sungai Ujong

'3.2.1 Pendahuluan

Perlantikan ketua Adat bagi luak Sungai Ujong adalah yang paling unik jika -
dibandingkan dengan tiga luak yang lain. Ini adalah kerana di Sungai Ujong
terdapat Undang yang bertaraf ‘dua sela’ iaitu Dato’ Klana Putra yang

mewakili Waris Kelana yang tergolong dalam waris Di Darat dan Dato’

Syahbandar wakil dari Waris di Air.
| -Seperti yang telah ditekankan, perlantikan Undang, adalah berdasarkan:-

Bulat suku menjadikan Buapak
Bulat Buapak menjadikan Lembaga
Bulat Lembaga menjadikiin Penghulu -

Bulat Penghulu ‘menjadikan Raja

Sebenarnya, secara praktikal, perlantikan ini mengandungi satu perjumpaan

awal diantara satu jawatankuasa yang dfanggotai oleh:-

a) Ketua Waris bagi Perut di Hulu

- Dato’ Johan

b) Ketua Waris bagi Perut di Hilir
"~ Dato’ Maharajalela
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c) ~ Anggota ketiga adalah” merupakan seorang waris tertua yang

mempunyai pengetahuan mendalam mengenai urusan adat dan pesaka

Luak Sungai Ujong.*

Cadangan atau usulan daripada jawatankuasa ini mestilah sebulat suara,
sebelum disampaikan kepada majlis yang berhak melantik Undang iaitu

Lembaga'Tiang Balai.

‘Kebulatan suara’ ini di Sungai Ujong, Rembau dan Jelebu membawa
maksud bahawa mana-mana mindriti walaupun seorang di mana alasannya
menentang pencalonan adalah hanya sebab kekeluarga, seorang ini boleh
membatatkan suara majoriti. Cara ini mungkin untuk mengekalkan sistem
demokrasi dimana setiap anak buah diberi hak untuk bersuara. Tetapi sistem
ini amat menyukarkan kerana selagi semuanya tidak bersetuju cadangan tidak
akan boleh dihadapkan di hadapa‘n" Lcmbaga Tiang Balai. Kemudiannya
- dicadangkan bahawa interpretasi sebenar yang ﬁarus diberikan pada peraturan

ini adalah selepas berbincang sesama sendiri, minoriti mestilah menerima

keputusan undian golongan majority.’

Sekiranya jawatankuasa gagal menamakan 'rpana-mana calon maka perkara
ini akan diserahkan kepada Lembaga Tiang Balai, Majlis Lembaga‘ Tiang
Balai ini adalah satu badan amat besar peranannya kerana lembaga ini
merupakan badan penasihat bagi Unda.mg'D-ato’ Klana dan Dato’ Shahbandar,

Lembaga Tiang Balai terdiri daripada:-

- a) Dato’ Andika dari Waris Di Darat. _
b) Dato’ Sri Maharaja Di Raja dari Waris Di Air.

c) 'Dato’ Akhirzaman dari Waris Rantau.

* J.M. Gullick, Sungai Ujong, him. 32..

* Ibid, him. 25.
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' Undang’ yang dipegang oleh seorang perempuan daripada Perut Hulu.

i
d) Giliran antara Dato’ Dagang dari Paroi dan Dato’ Penghulu Muda '
dari Labu. Tempat ini dahulunya diduduki oleh Dato’ Amar

Penghulu dari waris Ulu Klawang yang tidak layak lagi untuk

menduduki majlis ini kerana beliau adalah Lembaga di Daerah Jelebu.

Waris di Sungai Ujong

Waris_di Darat

Waris di Darat, terkandung di dalamnya Waris Kelana dan Waris Dato’
_Andika. Dato’ Klana Putra Undang bagi Luak Sungai Ujong diambil

daripada Waris Kelana sahaja dan Dato’ Andika, lembaga kepada seluruh
waris Di Darat diambil daripada waris Dato’ Andika. Keseluruhannya Waris

Di Darat ini meliputi kawasan atau mukim-mukim seperti Pantai, Ampangan,

- Lenggeng, Setul dan sebahagian Seremban.’

Waris Kelana mengandungi dua perut iaitu Perut Di Hilir dan Perut Di Hulu.
Perut-perut ini selalunya akan bergilir-gilir menjadi calon Dato’ Klana.
Giliran ini mengikut logiknya sahaja tetapi hakikatnya ia tidak diikuti secara
ketat. Perut Di Hilir diketuai oleh Dato’ Lela Maharaja dan Perut Di Hulu

diketuai oleh Dato’ Johan.

Dalam sistem ini terdapat satu jawatan tambahan yang bergelar “Telaga
5

Tugas penjawat jawatan ini adalah sebagai badan timbangtara untuk
menyelesaikan apa-apa pertelingkahan yang berlaku di Pantai yang mana

akan dirujukkan oleh Dato’ Andika kepadanya.

¢ M.B. Hooker, Adat Laws in Malaya, Oxford University Press, London 1972,

him.148.

"'\ Ibid, him. 151.
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Waris Dato’ Andika atau dikenali juga sebagai waris Pantai adalah berasal

dari keturunan Toh Sri Menari, anak perempuan kepada Bendahara Sekudai.®

Dato’ Andika, Ketua Lembaga bagi Waris Di Darat dibantu oleh timbalanhya

yang bergelar Dato’ Sinda Maharaja. Waris Dato’ Andika ini

kebanyakannya tinggal di kawasan Mukim Pantai. Ketua-ketua wariS dan

kumpulan suku dibawahnya boleh dilihat melalui rajah di bawah :-

Dato’ Andalika Mandalika (embaga)

’ t"'.daMhaa'a ‘ .
A e ‘ | (Lingkongan)

-(Waris)

1. Kampung Ayer 3. Kampung Jeboi 2. Kampung Kuala 4. Kampung

Hangat ~Jerlang Bukit
#
i : N
| | | |
Bukit Tunggal Sungai Pupoh Ampangan Durian
' Tiga Batang

® J.M. Gullick, him. 43.
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" Struktur Waris Di Darat termasuk Waris Kelana dan Waris Dato’ Andika dan

susunan wilayah jajahannya dapat dilihat dalam Rajah dibawah :-

Waris di Darat

Waris Klana Waris Andika
| L. .
M o ! K iz | 2
Perutt Hilir erut Hulu Kampung Ayer Kampung Kampung Kuala
[ I Hangat Jeboi Jerlang
Kampung Gedang  Kampung Manggis ' 4
Kampung Bukit
AP s o v i s St Yoy e e oA S8R A AR Mo e R Ees g e oA SRS R LA S s p e s WariS
. { | |
Bukit Sungai  Ampangan Durian Tiga
Tunggal Pupoh Batang
Lengkongan = ‘district circle’
Tiga Suku
|
5 I ]
Semelenggang Batu Hampar Biduanda
Persukuan
[ J [ I [ |
Setul Lenggeng ®  Lenggeng Gi) Paroi Pantai Ampangan
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Waris Di Air

Waris Di Air ini adalah dari keturunan Toh Semeraga, seorang lagi anak
perempuan Bendahara Sekudai, Lembaga bagi Waris Di Air ini adalah Dato’

Sri Maharaja di Raja. Jawatan ini telah dipisahkan daripada jawatan Dato’

Shahbandar pada akhir abad ke 8.

Dibawah ini adalah senarai empat perut dan Buapak mereka sekali yang

terkandung dalam Waris Di Air :-

Perut Buapak
a) Nenek Sulong - Sri Amar Raja
b) Susudara - Sri Amar Menteri
c) Susuganda - " Dato’ Paduka
d)  Tunggal - Dato’ Menteri Penghulu

Terdapat giliran di antara empat perut ini bagi bertanding untuk calon

jawatan Dato’ Shahbandar tetapi tiada giliran tertentu dibentuk bagi jawatan

Dato’ Sri Maharaja.

Mengikut Perkara XV, Perlembagaan Negeri, Negeril Sembilan, dalam
mengendalikan pentadbiran adat di Sungai Ujong mestilah ada kerjasama dan
perbincangan atau (consultation) diantara Dato’ Klana dan Dato’ Shahbandar
adalah merupakan' anggota Dewan Keadilan dan Undang.

Sememangnya fungsi Dato’ Shahbandar adalah seo]ﬁh-oiah sebagai ‘Undang’
bagi Waris Di Air tetapi dari segi adatnya kedudukan Dato’ Shahbéndar tidak
-pernah setaraf dengan Undang- Dato’ Klana. - Ini adalah kerana segala apa
perlantikan jawatan Adat di dalam Waris Di Air hendaklah disahkan oleh
Dato’ Bandar dan selepas itu oleh Dato’ Klana yang kemudiannya |

mengisytiharkan perlantikan itu kepada kerajaan Negeri. Tambahan pula
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Lembaga Waris Di Air, Dato’ Maharaja Di Raja adalah anggota Ler'nl;:aga
Tiang Balai jadi, secara teorinya Undang Dato’ Klana boleh cam‘purtangan

dalam hal-ehwal dalaman Waris Di Air.

Walaupun begitu, konflik kuasa antara Dato’ Klana dan Dato’ Shahbandar
telah bermula dari dahulu lagi kerana Dato’ Shahbandar cuba mendapat
pengiktirafan sebagai ‘Undang bersama’ bagi Luak Sungai Ujong. Pada
tahun 1922 Dato’ Shahbandar pada ketika itu Dato’ Bandar Hj. Ahmad telah

menghantar sepucuk surat kepada Residen British di Negeri Sembilan yang

berbunyi :-

"Adalah dikatakan Undahg itu bagi luak Sungai Ujong ini adalah
Dato’ Klana Putra dan Dato’ Bandar. dan jikalau tumbuh apa-apa hal
di dalam Waris Di Darat habis oleh Da-to’ Klana Putra dan jikalau
tumbuh apa-apa pula hal di dalam Waris Di Air habis oleh Dato’
Bandar, tiada boleh ganggu mengganggui kedua pihaknya"’

Walaubagaimanapun, pada hakikatnya Dato’ Shahbandar memang berkuasa

penuh dalam daerah atau wilayah Waris Di Air tanpa campurtangan Dato’

Klana.

Sebenarnya Dato’ Shahbandar dan Dato’ Klana haruslah bekerjasama dalam

menjalankan pentadbiran di Sungai Ujong seperti kata perbilangan:-

Hilang di darat di air mencarikan

Hilang di air di darat mencarikan

Laksana mata hitam dengan mata putih

Telur sebiji sama ditatang, pesaka satu sama dibela

® J.M Gullick, him. 36.
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Perbilangan ini seolah-olah melngatakan bahawa Dato’ Shahbandar dan Dato’
Klana adalah pemegang bersama jawaian Undang dan masing-masing adalah
pemangku antara satu sama lain sekiranya jawatan Undang, kosong.
Perbilangan ini juga mencadangkan perlunya kerjzisama di antara kedua-dua

waris supaya tanggungjawab sama-sama dipikul dan tidak berpecah-belah.

3.2.3 Cara Perlantikan Undang Sungai Ujong

Perlantikan Undang Luak 'Sungai Ujong adalah berdasarkan teromba atau -
salasilah Sungai Ujong. Teromba ini adalah merupakan satu perlembagaan
_yang .lengkap. Teromba ini hanya boleh dimiliki oleh Undang sahaja.

Waris-waris tidak berhak memiliki teromba ini dan jika didapati mereka

memilikinya maka mereka akan dihukum.’

Pemilih Undang adalah terdiri daripada ahli~ah1i lelaki dan perempuan bagi
Waris Klana termasuklah ketua-ketua perut. Calon yang dipilih mesti

mendapat pengesahan daripada Lembaga Tiang Balai.

Apabila Undang meninggal dunia, kuasa untuk menjalankan proses
perlantikan Undang yahg baru terletak di tanga:n Dato’ ‘Andika iaitu anggota
tertua Lembaga Tiang Balai Dato’ Andika akan memanggil Waris Klana dan
anggota lain Lembaga Tiar;g Balai dengan tujuan membincangkan perlantikan
Undang yang seterusnya. Pada peringkat ini Majlis Lembaga Tiang Balai
mempunyai kﬁasa untuk menjalankan pentadbiran menggantikan Undang.
_Di sini, tiada persoalan mengenai pengaﬁti (regency) kerana selagi Dato’

Klana belum dikebgmikan, jawatan tersebut masih berisi.

0 Sitj Zaharah bt Fadzil, Adat Perpatih : Perlantikan Undang Luak Sungai Ujong,
Kertas, Projek, Fakulti Undang-Undang U.K.M 1990/91, him. 56.
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Pada adatnya, Dato’ Klana yang baru mestilah dilantik sébelu_m yang lama
dikebumikan. Dato’ Klana yéng l:;aru dilantik hendaklah duduk di atas
usungan bersama jenazah Almarhum diusung ke perkuburan. Ini selaras
dengan kata adat ‘Klana mati, Klana menanamkaﬁ’. Mengikut teorinya,
Dato’ Klana yang meninggal dunia itu mestilah Dato’ Klana juga yang
menguruskan pengkebumiannya. Ini adalah mcrupakan tugas pertama bagi
Dato’ Klana yang baru itu. Upacara perlantikan penuh yang rasmi

kébiasaannya akan dijalankan berbulan-bulan selepas daripada itu.

Seluruh prosedur perlantikan Undang ini adalah lengkap dari segi jaminan
dan Ia'ngkah berjaga-jaga, walaupun begitu terjadi juga kebuntuan atau
perkara-perkara yang tertangguh semasa proses awal pemilihan Undang.
Memang sukar untuk diharapkan yang j'awatanku?asa pemilihan akan
mencapai kata sepakat atas caloﬁ yang terbaik sedangkan calon yang kurang
layak mungkin akan menentang. Sebaliknya pengkebumian Dato’ Klana
tidak boleh ditangguhkan selamanya. Jadi, sebagai- jalan penyelesaiannya
adalah untuk melantik Undang Sementara atau Pemangkunya dan Pemangku

ini akan menjalankan tugas-tugas seorang Undang buat sementara waktu

sebelum Undang yang sebenarnya dilantik.
. .

Pemangku Undang sementara ini tidak semestinya diambil daripada Waris
Kelana. Ini adalah kerana didapati seorang yang diluar Waris Kelana lebih
adil dan tidak akan berat sebelah. Sayang secara praktisnya ini tidak berlaku
kerana persoalan pemangku ini pun mendatangkan masalah dan perebutan di
antara Waris Di Darat dan Waris Di Air. Mengikut pendapat Dato’
Shahbandar wakil Waris Di Air, perpatah yan’g' berbunyi ‘Hilang di Darat di
Air mencarikan’ adalah sebagai autoriti bahawa jawatan Pemangku tersebut
sepatutnya jatuh kepada‘Dato’ Shahbandar sebagai haknya. Manakala Waris
Di Darat pula berpendapat bahawa Dato’ Andika ketua Lembaga Waris Di

Darat dan juga merupakan ketua Lembaga Tiang Balai akan menjadi
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Pemangku secara automatik. "

Semasa proses mencari péngg:i_nti Undang, calon akan dipilih secara berhati-
hati. Calon yang layak akan dikemukakan oleh Buapak kepada Dato’
Lembaga. Nama yang dicalonkan boleh lebih daripada satu, nama-nama ini
akan diserahkan kepada Lembaga Tiang Balai untuk diteliti peribadi dan
latarbelakang masing-masing. Ini adalah untuk memastikan calon yang
benar-benar layak sahaja akan diketengahkan.- Hanya nama seorang calon
_sahﬁja yang-akan dikemukakan kepada Dewan Keadilan dan Undang untuk

disahkan dan kemudian diiktirafkan oleh kerajaan negeri.
Proses pencalonan ini boleh dijelaskan dengan gambarajah di bawah:-

Dato’ Andika

!

Dato’ Lela Maharaia

1

Tiga Persukuan -

~

Dato’ Raja DiMuda ~ Dato’ Menteri Dato’ Maharaja Lela

(Lembaga Suku (Lembaga Suku (Lembaga Suku

Biduanda) : Semelenggang) Batu Hampar)
Huraian :-

Calon-calon yang dikemukakan telah ditapis oleh Dato’-Dato’ Lembaga
daripada tiga suku besar di Sungai Ujong. Nama calon ini akan diserahkan
kepada Ketua Lembaga Waris Kelana yang kemudiannya menyerahkan nama
tersebut kepada Dato’ Andlka sebagat Ketua Lembaga Tiang Balai. Calon

~ ini kemudiannya akan diserahkan seterusnya untuk d]lsyuharkan oleh Dato’

" Gullick, him. 33,
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Shahbandar. Pengisytiharan ini disaksikan oleh pegawai-pegawai kerajaan ..

dengan restu Dewan Keadilan dan disahkan oleh Menteri Besar."

Sekiranya dilihat pada proses perlantikan Undang ini, secara teorinya ia amat
mudah sekiranya peraturan -dipatul)'i dengan teliti. Pada hakikatnya pemilihan
Undang adalah amat sukar terutamanya pada peringkat awal pemilihan
dimana kadang-kadang terlalu ramai calon yang sama-sama layak untuk

memegang jawatan tersebut. Kebiasaannya di peringkat inilah konflik

perebutan kuasa selalu timbul.

Perkara-perkara asas yang mesti dipenuhi oleh bakal Undang adalah seperti

berikut :-

a) Mestilah dari waris perut yang layak.
b) Keturunan dikira dari garis nasab ibu. _
C) Daripada keturunan yang baik dan tidak cacat dari segi mental
mahupun fizikal.
d) Syarat memerintah - bijaksana dari segi hal ehwal adat dan syarak.

e) Calon mestilah dipersetujui untuk memimpin dan diterima oleh waris

dan anak buah.

Sebenarnya, syarat-syarat di atas amat sukar untuk dipenuhi kerana kata
sepakat tidak mudah untuk dicapai kerana kemungkinan akan ada bantahan
pada pencalonan adalah ama_f tinggi. Adalah tugas Lembaga Tiang Balai

untuk memastikan pemilihan Undang berjalan dengan aman, tidak sampai

berlakunya perpecahan.

" Siti Zaharah bt. Fadzil, him. 58
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Perlantikan Undang Luak Rembau

Pentadbiran Adat di Rembau seakan-akan sama seperti di Jelebu kerana di luak ini

‘lebihan kuasa yang agak besar diberikan kepada Lembaga.

Terdapat tiga kumpulan lembaga yang berperanan sebagai badan penapis apa sahaja
keputusan yang akan diambil oleh Undang. Tiga kumpulan dato’-dato’ lembaga ini

juga berperanan membantu Undang dalam menjalankan pentadbiran di Luak

Rembau.

Lembaga Tiang Balai adalah satu badan yang mengandungi lapan orang Dato’

Lembaga daripada suku yang tertentu. Lembaga Tiang Balai yang Delapan inilah

- memainkan peranan yang amat penting dalam proses perlantikan Undﬁng Luak

Rembau. Lembaga ini dibahagikan kepada dua wilayah jaitu Daerah Baroh dan

Daerah Darat.

Di bawah ini adalah senarai Dato’ Lembaga yang Delapan mengikut}lku yang
diwakili :-

Dato’ Lembaga : Suku
_Daerah Baroh
a)  Dato’ Gempa Maharaja Batu Hampar
b) Dato’ Merbangsa Paya Kumboh
c) Dato’ Bangsa Balang Tiga Nenek
d) Dato’ Samsura Pahlawan Mungkal
Daerah Darat
e) Dato’ Sri Maharaja Paya Kumboh

f) Dato’ Sinda Maharaja Sri Lemak
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g) Dato’ Andika “Batu Belang
h) Dato’ Mendelika Seri Semelenggang

Sebelum nama calon Undang sampai ke tangan Dato’ Lembaga Delapan ini, calon

Undang hendaklah diambil daripada Waris Jakun di dalam Perut Lela Maharaja dan

 Waris Jawa di dalam Perut Sedia Raja. Secara teorinya kedua-dua perut ini akan

‘mengikut giliran masing-masing dalam membekalkan Undang, tetapi giliran ini agak

kurang efektif.

Sebhik sahaja Undang meninggal dunia penggantinya harus dicari dengan segera

kerana pengganti Undang hendaklah dilantik sebelum beliau dikebumikan. -

Proses pemilihan calon dimulakan dengan mesyuarat antara Buapak-Buapak daripada
lapan buah kampung yang diduduki Perut Lela Maharaja dan Per_'ui Sedia Raja.

Mesyuarat ini akan diketuai oleh Dato’ Perba iaitu Dato’ Lembaga bagi Waris

- Biduanda.

Di bawah adalal senarai Buapak bagi Perut Lela Maharaja dan Perut Sedia Raja

mengikut kampung masing-masing.

Buapak Perut Lela Mahﬁraia

‘a) Siamar Raja _ Kampung Kota

b) Paduka l Kampung Cengkau & Cembong
c) © Menteri Maharaja Kampung Gadung

d) Juan Kampung Tebat

13, Rohana Mohd. Shariff, him. 74.
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Buapak Perut Sedia Raja |

a) Menti - Kampung Bukit

b) Orang Kayé Muda - Kampung Pulau
Kampung Tanjung

c) Orang Kaya Maharaja
d) Orang Kaya Menteri - Kampung Tengah

Kerapatan yang dibuat bertujl_lan untuk menentukan giliran waris mana yang layak.
Ca]cm yang dikemukakan dalam l«;érapa'tan ini tclah‘dipersetujui secara muafakat oleh
Buapak dan Dato’-Dato Lembaga. Calon-calon ini akan menjalanil peringkat
- penapisan walaupun di tahap awal pemilihan. Sekiranya calon yang dicadangkan
didapati tidak bersesuaian atau garis keturunannya tidak menepati syarat maka

cadangan tersebut akan ditolak oleh Lembaga.

-

Pada peringkat pertama proses perlantikan Undang Luak Rembau, Dato’ Perba iaitu
Dato’ Lembaga bagi Waris Biduanda akan bermesyuarat dengan Orang Besar
Undang Berempat di mana penapisan calon akan ‘dibuat untuk kali kedua.

Jawatankuasa ini akan memilih calon dengan cara temuduga.
Orang Besar Undéng Berempat adalah terdiri daripada :-

a) Dato’ Shahbandar
b) Dato’ Mangku Bumi
c) Dato’ Menteri Lela Perkasa

d) Dato’ Raja di Raja

Sebenarnya, Orang Besar Berempat ini menganggotai satu majlis yang berfungsi
‘menjadi penghubung: dan memperseimbangkan kuasa antara Undang dan Buapak

supaya kedua-dua golongan pemxmpm akan tetap -mempunyai hubungan yang baik

dan bekerjasama.
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Hakikatnya, Orang Besar ini merupakan Orang Kanan .Undang tetapi mereka tidak
berhak untuk menentukan calon Undang ataufmn masuk campur dalam pezﬁilihan
‘benih’ oleh anak-anak \'w-zris. Mereka cuma menjalankan temuduga dan
mengemukakan soalan-soalan berkenaan latarbelakang keturunan dan bcngetahuan
calon tentang hukum adat. Keadaan fizikal calon juga diambilkira kerana kecactan
anggota akan menyebabkan kelayakan seseorang calon itu gugur. Kecacatan disini
kadang-kadang diinterpretasikan juga sebagai ‘kecacatan adat’ di mana seseorang
calon itu telah melakukan kesalahan adat yang boleh membuatkan dirinya hilang

keiayakan sebagai bakal penyandang pesaka Undang.

Peringkat kedua proses pérlantikan Undang ini merangkumi persembahan nama-

nama calon kepad Dato’-Dato’ Lembaga Tiang Balai yang Delapan di Balai Undang

untuk menentukan seorang calon sahaja.

Sistem perlantikan Undang di Rembau adalah berlainan sedikit kerana Luak Rembau
dibahagikan kepada Daerah Baroh dan Darat. Sistcmhya akan bcrjalan seperti
berikut: Waris-waris di Baroh akan membuat pilihan calon yang sesuai, selepas itu
nama calon akan dikemukakan pada Lembaga Tiang Balai. Apabila seorang calon
telah dipilih, nama calon akan diberitahu kepada waris-waris Daerah Darat untuk

mengesahkan pilihan tersebut. Sistem ini adalah berdasarkan pada kata-kata adat

‘yang berbunyi :-

Yang sebelah Baroh menjadikan

Yang sebcfah Darat mengakui

Setelah segala proses penapisan selesai dijalankan dan kebulatan suara telah

diperolehi maka boleh dikatakan keputusan rasmi telah dicapai dan boleh dihebahkan

dan diterima.
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Sekiranya bakal Undang terpilih dari Perut Lela Maharaja iaitu Waris Jakun maka
Dato’ Gempa Maharaja bertanggungjawab mengemukakan dan membuat
pengisytiharan nama bakal Undang tersebut. Sebaliknya jika bakal Undang dari

carak Sedia Raja iaitu Waris Jawa maka Dato” Merbangsa akan mengumumkannya.

- Pada kebiasaannya, selepas pengisytiharan perlantikan akan diikuti pula dengan
tembakan meriam sebanyak sembilan das. Tembakan ini menandakan berakhirnya
proses pemilihan. Upacara pengisytiharan ini biasanya disaksikan oleh Pegawai

Daerah dan Setiausaha Kerajaan Negeri kemudian Dato’-Dato’ Lembaga akan

datang menyembah secara tidak rasmi.

'Adat istiadat Penabalan sebenar Undang ataupun dikenali dengan istilah adat-istiadat

‘Kerjan’ selalunya dibuat selepas tiga bulan beliau dilantik atau sebelum adat istiadat

.memperkenalkan dirinya kepada Yang Di Pertuan Besar dilaksanakan.

Semasa adat-istiadat kerjan ini dijalankan sekali lagi Dato’ Perba akan
mengisytiharkan nama Undang. Dato’—Dato"Lembaga akan datang menyembah
bergilir-gilir mengikut taraf dan kedudukan masing-masing. Sekiranya ada Dato’
Lembaga yang tidak mengadap tanpa sebab-sebab yang munasabah, ini seolah-olah
menunjukkan yang dia tidak mengiktiraf perlantfﬁ:an itu dan enggah menjunjung ke
- bawah Undang. Pada satu ketika dulu apabila ini terjadi, sebagai hukuman Dato’-

Dato’ Lembaga yang gagal menghadirkan diri akan dipecat serta-merta."

Sekiranya Dato’ Lembaga tidak dapat hadir kerana sakit maka seorang Orang Besar

dalam sukunya boleh hadir sebagai ganti dirinya untuk menyembah.

Adat istiadat kerjan ini akan berakhir dengan bacaan doa selamat dan pada hari ini

) Juga Undang yang baru dilantik itu dikehendaki menziarahi makam Undang yang

meninggal dunia.

4 Pada tahun 1905 - tujuh orang Dato’ Lembaga telah dipecat kerana tidak hadir dalam
adat istiadat penabalan Dato’ Lela Maharaja Hj. Sulong.
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Demikianlah -prosedur perlantikan Undang Luak Rembau yang mempunyai ciri-ciri

keistimewaannya sendiri.

Perlantikan Undang Luak Johol

Proses Pemilihan Undang Luak Johol seperti juga di Luak-luak yang lain

mempunyai ciri-cirinya yang tersendiri.

Undang Luak Joho! yang diberi gelaran Johan Pahlawan Lela Perkasa Setiawan
adalah dipilih daripada dua perut daripada suku Waris Biduanda iaitu Perut Johol
dan Perut Gemenceh. Sepertimana biasa sebagai prinsip amnya, kedua-dua perut ini

akan menyandang pesaka Undang secara bergilir-gilir.

Sebenarnya, dahulu terdapat tiga perut yang layak merebut gelaran Undang iaitu
Perut Baroh, Perut Bukit dan Perut Gemenceh tetapi dalam tahun 1912 Perut Baroh
dan Bukit telah disatukan di bawah Perut Johol, ini adalah kerana Perut Baroh dan
Bukit adalah dari keturunan dua adik-beradik perempuan yang tidak pernah dianggap

sebagai waris yang berlainan."

Majlis yang melanfik bakal-Undang Luak Johol diketuai oleh Dato’ Jenang yang
merupakan ‘kepala waris’ iaitu ketua bagi Waris Biduanda. Jawatan Dato’ Jenang
akan dipegang secara bergilir-gilir antara tiga pefut'iaitu Perut Simpang, Perut
Narusa dan Perut Kuala Johol. Jawatan Dato’ Jenang ‘memainkan peranan yang
amat penting di dalam perlantikan Undang kerana beliau berfungsi sebagai ‘kunci
pesaka waris sila-sila’. Mdksudnya beliau bertugas sebagai pengawas -adat-dan--
menentukan kedudukan waris-waris termasuklah mengadakan perhubungan rapat

dengan Batin, Ketua Orang Asli setempat. Beliau juga akan berperananb sebagali

15, MB, Hooker, Reading On Malay Adat Laws, him. 163.
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saksi semasa upacara penabalan Undang dijalankan.'

Dalam memilih bakal Undang ini, Dato’ Jenang akan dibantu oleh Buapak yang

Enam yang terdiri daripada :-

i Paduka Bangsa

i, Menggarang

iii.  Seibu Garang
iv. Serumpun

v. Baginda Malana

vi. Paduka Raja Lela

Buapak yang Enam ini adalah bukan Waris Biduanda dan yang nyata mereka tidak
layak atau tidak berhak sama sekali untuk merebut jawatan Undang. ‘Buapak yang

Enam -ini bukanlah satu jawatankuasa yang bebas kerana mereka tertakluk pada

kuasa Dato’ Jenang.

Struktur Organisasi peﬁtadbiran adat di Luak Johol berbeza sekali daripada struktur
organisasi yang ada di luak-luak yang lain. Ini adalah disebabkan kewujudan
Baginda Tan Mas iaitu Pemangku Undang. Lual?—lua{c yang lain tidak melmpunyai
pemangku Undang yang akan menjadi Undang secara automatik sekiranya Unﬂang
mangkat. Di luak Sungai Ujong misalnya, hanya terdapat Dato’ Shahbandar yang
kadang-kadang mengangkat dirinya sebagai Pemangku Undang tetapi hakikatnya
kedudukannya tidak setaraf déngan—léaginda-Tan-MaS' kerana beliau tidak berhak

untuk menyandang jawatan Undang sekiranya Dato’ Kelana meninggal dunia.

Baginda Tan Mas juga digelar sebagai ‘haluan sembah’ bagi Dato’ Undang Johol
| kz—;rana beliau mempunyai kuasa untuk menghadirkan diri sebagai pengganti Undang

" dalam pertabalan Yang Di Pertuan Besar Negeri Sembilan dan-mengundi' secara

(proxy).

' {Ibid, him. 164.
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Jawatan Baginda Tan Mas mestilah diisi oleh waris-waris daripada Perut Johol dan
Gemenceh. Sistemnya berjalan seperti berikut; sekiranya Perut }.chcl menjadi
Undang, pada masa yang sama Perut Gemenceh akan menjadi Baginda Tan Mas.
Apabila Dato Undang dari Perut Johol itu mangkat maka Baginda Tan Mas akan
diangkat menjadl Undang secara automatik. Pada masa ini jawatan Baginda Tan

Mas akan disandang pula oleh Perut Johol dan begitulah seterusnya.

Di sini ingin diperjelaskan bahawa jawatan Undang dan Baginda Tan Mas tidak
boleh disandang oleh waris dari Perut yang sama pada masa serentak. Contohnya,
katalah Baginda Tan Mas dari Perut Gemenceh mangkat sebelum sempat dilantik

menjadi Undang, penggantinya akan dipilih dari perut yang sama.

Daripada 31stem yang dijalankan di Luak Johol ini mcnampakkan pada da’s'tmyé ia
tidak memmbulkan masalah sekiranya giliran waris yang layak diikuti dengan betul.
Di Johol perlantikan Undang ‘tidak ada masalah, cuma perlantlkan Baginda Tan Mas
selalu mendatangkan masalah kerana jawatan ini menjadi rebutan kerana sekiranya

dapat menyandang jawatan ini jawatan Undang sudah ada dalam genggaman.

Baginda Tan Mas dipilih dengan kebulatan atau kata sepakat seia sekata Dato’
Jenang dan Buapak yang Enam. Dalam perlantlkan Bagmda Tan Mas, mahu pun
perlantikan Undang, Dato’ Lembaga tidak berhak untuk campurtangan
Walaubagaimanapun perlantikan tersebut akan dibuat dengan disaksikan oleh Dato’

Undang dan tujuh orang lembaga yang ada di.Luak Johol.

Fakta ini adalah satu lagi keunikan_ciri perlantikan Undang di Johol kerana di sinilah.
satu-satu luak yang tidak memberi kuasa kepacia Dato’-Dato’—Lembaga™ untuk
meiantik‘Undang sedangkan di luak-luak yang lain memp‘uny}ai Lembaga Tiang
Balai yang dianggotai oleh Dato’-Dato’ Lembaga yaﬁg berperanan untuk membuat

pilihan dan seterusfnya melantik Undang.
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Sistem di Luak Johol boleh dikatakan amat berbeza dan ia boleh berdiri dengan

sendirinya untuk menjamin pertelingkahan atau perebutan kuasa tidak berlaku dan

menjadi punca perpecahan masyarakat adat di Johol.

Perlantikan Undang Luak Jelebu

‘Proses Perlantikan Undang Jelebu tidaklah terlalu kompleks seperti yang ada di Luak

Rembau. Malahan._ia lebih kurang sama dengan proses perlantikan Undang Luak
Sungai Ujong di mana terdapat lapan orang Dato’-Dato’ Lembaga yang membentuk

Lembaga Tiang Balai yang berperanan sebagai badan yang memilih bakal Undang.

Senarai lapan orang Dato’ Lembaga, berserta dengan perut yang diwakilinya, adalah

seperti di bawah -:-

Waris Menteri

a) Dato’ Menteri -

b) Dato’ Ombi - Waris Ombi

c) Dato’ Maharaja Inda - Waris Kemin

d)  Dato’ Raja Balang K . *Waris Ulu Jelebu
e) Dato’ Paduka Menteri - Waris Sarin

Suku Batu Belang
Suku Mengkal
. Suku Tanah. Datar

]

f) Dato’ Senara Angsa

h) Dato’ Cincang Maharaja Lela

Waris Mcntcri dan Waris Ombi diberi gelaran Waris ‘Silasila’ di mana tunggak adat
adalah pada kedua waris ini. Namun pun begitu bakal Undang tidak boleh diambil
daripada kedua-dua waris ini, tetapi kedudukan mereka di dalam majlis lembaga ini

adalah istimewa, mempunyai peranan penting dan suara yang berpengaruh mengenai

perlantikan Undang.
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Suku Biduanda yang berhak dilantik menjadi Undang adalah Waris Kemin, Waris
Ulu Jelebu dan Waris Sarin. Ketiga-tiga waris ini, seperti biasa akan bergilir-gilir

menyandang pesaka Undang.

Peraturan adat dalam melantik Undang Jelebu yang diwarisi sekarang ini telah
‘diaturkan pada zaman peerintahan Dato’ Undang yang ke-7, Dato” Rengoh.
Peraturan ini telah dijadikan undang-undang kekal hingga sekarang sebagaimana

yang diungkapkan dalam kenyataan berikut :-

Kata beradat, kepada Dat-o' Lembaga -yang Tiga : Dato’ Mergiang, Dato’
Cincang. dan Dato’ Senara. | |
Kunci Adat pada Dato’ Menteri, Kunci Pusaka pada Dato’ Ombi.

Surut LaILLIlridang kgg_z_lda waris yang Tiga : Waris Ulu Jelebu, Waris Sarin
dan Waris Ken"‘:;.m '

- Kunci Luak pada Penghulu.

s Kunci Alam pada Raja."”

Dari ungkapan di atas telah dijelaskan peranan waris, kedudukan Waris BerUndang

dan hak yang ada pada waris.

Proses perlantikan Undang bermula apabila mangkatnya Undang dan penggantinya
perlu dicari dengan segera. Pada’ jangkamasa mangkatnya Undang sehingga
penggantinya terlantik, Dato’ Menteri akan menjadi pemangku Undang buat

-sementara untuk tujuan menyelesaikan masalah adat yang timbul ketika ketiadaan

Undang.

" Prosedur akan dimulakan oleh tindakan tiga lembaga daripada Suku Batu Belang,
Mungkal dan Tanah Datar mengadap Dato’ Menteri dan meminta beliau mencari

‘benih’ untuk bakal Undang. ~Dato’ Menteri akan merujuk permintaan ini kepada

7 Mohd. Redzuan, Istiadat Tabal Undang Luak Jelebu - Pusaka Adat Zaman
Berzaman, PURBA, Bil. 2 1983, him. 73.
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Dato’ Ombi yang akan memanggil tiga waris yang layak itu dan mengarahkén waris

yang telah sampai gilirannya untuk mengemukakan nama-nama calon.

Ap.abi.ia nama calon telah dikemukakan di peringkat ini adalah tugas Dato’ Ombi
untuk memuaskan hatinya dan menilai samada calon tersebut cukup syarét—syaratnya
dari segi keturunan mahupun p'eribadi. Adalah juga kuasa budibicara Dato’ Ombi

untuk tidak menerima calon tersebut sekiranya didapati keturunannya tidak menepati

kelayakan yang diperlukan.

Sekiranya Dato’ Ombi berpuashati, calon tersebut akan dipersembahkan kepada
Dato’ Menteri yang akan menimbangkan sekali lagi kelayakannnya dari segi adat

samada saka (keturunan) ataupun baka.

Sekiranya calon diluluskan, beliau akan diterima atau kemungkinan juga ditolak oleh
Lembaga Tiang Balai yang Delapan yang diketuai ,oleh Dato’ Menteri. - Semasa
kerapatan Lembaga Tiang Balai inilah terletaknya keputusan muktamad yang akan

berdasarkan kepada muafakat dan kebulatan.

Pada zaman dahulu, kebulatan yang dimaksudkan adalah seratus peratus sebulat

suara dan seia-sekata, bak kata pepatah :-

Yang bulat datang menggolek
Yang pipih datang melayang

Malangnya, sekarang ini kebulatan tidak lagi séra_tus peratus, apa yang dikatakan
muafakat hanyalah persetujuan majoriti sahaja. Masalahnya dengan keputusan
setakat majoriti sahaja adalah terdapatnya golongan minoriti'yang membantah yarig

sedaya upaya menentang perlantikan calon yang tidak mereka persetujui.
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Sekiranya waris yang layak mengikut sistem giliran gagal untuk mencapai kebul:;tan
atau tidak dapat mencari calon yang sesuai yang dapat diterima oleh Lembaga Tiang

Balai maka Dato’ Menteri ‘mempunyai kuasa dan tanggungjawab untuk memilih

bakal Undang itu sendiri.”™

Apabila Undang sudah terpilih, maka Dato’ Menteri akan mengisytiharkan
perlantikan ini dan upacara seterusnya adalah adat istiadat kerjan iaitu istiadat

~pertabalan yang biasa dilakukan di mana-mana luak sekalipun.

Semasa adat istiadat kerjan berjalan, biasanya mengambil masa schinggé empat hari,
Dato’ Undang Jelebu yang bergelar Dato’ Mandika Mehteri‘Akhirulzama_n akan

pergi menziarahi Makam To’ Moyang Saleh yang merupakan Undang Jelebu yang

pertama.

Ketika hari pertabalan ini, Dato’ Menteri dan Dato’-Dato’ Lembaga Delapan,
Buapak-Buapak akan datang mengadap sembah ke bawah Undang membawa

“persembahan sebagai tanda taat setia kepada Undang mereka:

Pada pandangan masyarakat Adat Perpatih di Luak Jelebu, Undang adalah sahgat
penting kerana bagi mereka beliau adalah tempsff mengadu, tempat mendapat nasihat

dan Undang juga lambang keadilan dan lambang perpaduan.

Namun begitu, kalau tidak berhati-hati Undang juga boleh menjadi lambang

perpecahan. Inilah yang sepatutnya dielakkan.

\* M.B Hooker, Adat Laws In Malaya, him. 161.
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Penutup

Setelah diteliti proses perlantikan Undang di empat-empat luak berundang adalah

jelas ada perbezaan tertentu.

Langkah-langkah yang diambil semasa membuat pemilihan calun rata-rata adalah.
sama dari segi kebulatan dan muafakat diperlukan. Tetapi apa yang berbeza adalah

dari segi waris-waris yang lé.yak untuk menyandang pesaka Undéng.

Oleh kerana tiap-tiap luak merupakan unit politik yang berasiﬁgan maka sistem
politik yang diwujudkan di dalam tiép—tiap daerah itu adalah atas kuasa dan

kewibawaan Dato’ Undang Luak itu sendiri.

Krisis perlantikan Undang ini akan dibincangkan dalam Bab Empat.
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LAMPIRAN 'C' : CARTA GARIS KETURUNAN MENGIKUT NASAB IBU

Oning—0ning
Moyang Moyang
Sanak {bu
i Puan Sapak
Puan Sanak lbu Puan Dato
Amak Sanak ‘Amak Sanak
~ lbu Moyang
Amak Sanak Amak ‘
lbu X3 -
‘Saudara Sanak Saudara Sanak
Dato Moyang
o | Kakak- | | ‘Ego -
Saudara Sanak | ‘ ;
Huraian :—
1. Oning-oning = nenek moyahg yang sama - common ancestress
2 Ego = ibu mereka adik-beradik ° |
3. Sanak lbu = nenek mereka adik-beradik
4 Sanak Dato’ = moyang mereka adik—-beradik
5. Sanak Moyang = tiga pupu — third cousins
6. Kakak = -kakak vang tua
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"DATO . MENTER! OTHMAN RIN BAGINDA
& ANCOR. v, ¢ 7

DATO OMDBI SYED ALWI BIN SYED IDRUS
(F.C. (Suffian L.P,, Raju Azlan Shah C.J. (Dalays) Ag. L.P,

Salleh Ahas .., lbrahim Manan FI. &
Hashim Yeop A, S J) July 15 & Septernber 26, 1930]

{Kuals Lumpur~— Fuderal Court Civil Appeul No. 104 of 1980]

Co:rm’:rr‘n‘-.um:’ Law — Elecrion of Undang of Jelebn — B
of

Whether eleciion contrary to adat laws and constitttion
Inak of Jelebu — Applicwion for declaration thar purparicd
election invalid — Whether court has jurisdiction te entertoin
acrion — Whether Undang immurte from being swed in per-
sonal capacity — Dewan Keadilan dan Undung given power
1o advise on questions relating 1o Malay cusiom — Jurisdiorion
declined ont grownd that Court is forunt son conveniens —
Constitution of Nepgri Sembilan, Ardicles X oand XVI —
Federal Constinntion, arss. 71 and 181,

Customary Law — Elcction of Undany of Jelebn —
Whether in accordance with adat laws and constinution of
inak of Jelebu — Dewan Keaditan den Undang proper body
1o decide — Constinuion of Negri Sembilan, oris. X1V and

VI

Adminisirative Law -~ Deelaration — A pplication  for
declaration that elcction of Undang of Jelebu void — Dewan
Keaditan den Undany given power 1o resolve dispute — Court
Jorum non conveniens — Iurisdiciion declined,

Iy this case the respondent hid applied for a declaration

that the purported appointment by the first appeliant of the
second appellant as the new Undang of Jelebu was contrary
1o the adat. custom and constitution of the luak of Jelebu.
The appellants after filing their defence applied for an order
that the starement of claim be struck out on the ground that
the court had no jurisdiction because the dispute involved @
question of adat and custom of the Malays n the luak and
on the lurther zround in the case of the second defendant
that under the Coonstitution of -Negri Sembilan he as Ruling
Chief enjoved lewal immunity in his personal ‘capacity. . The
learned trial Judee dismicsed the application of the appellants,
holdinz that the court had jurisdiction o entertain the action
and that the second defendant did not enjoy legal immunity.
The appellant appealed. 4 - L

Held, by a majority (Suifian L.P, dissenting): (1) _the

Dewan Keadilan dan Undang is given power under the Con-_
stitution to advise on matters refating to Malay custom and

as the, Dawan in this vase had blessed the appointment of
the second defendant us the Undang of Jelebu, the cour
should not attempt to usurp the function of the Dewan,
which is a more suitable forum for discharging that function:

{2y tha court should decline jurisdiction on the “ground
budy which is more appropriate and which has- been given

power under the Constitution of the State to decide  the
__matter; O .

15) :}’;;*‘m'::r.-' of Home Ajfeirs v, Fisher (1973} 3 AU ER
(6) Auorney-General of St Christopher, Nevis and An-
enilla v. Reynolds [19791 3 All E.R. 129, 136, -

(7Y Government of Maluysia v, Government of the Stars
n,“KIc‘hmrmr [1968] 1 M.L.L. 129.

MIGH COURT. : ;
Abdul Razak biy Ahmad for the plaintiff.
Ariffin bin Jeka for the defendants.

Cur. Adv. Vult.

Abduol Hamid F.J.: There are three applications
before the court, first by the plaintiff for an interim
injunction to restrain the second defendant from acting
and/or exercising the duties and powers of Undang
Luak Jelebu; second, by each of the defendants for
an order that the Writ of Summons and the piaintifl’s
statement of claim be struck out on the ground that
the court has no jufisdiction in the matter and pursuant
tI%grcler 25 rule 4 of the Rules of the Supreme Court,

In Seremban High Court Civil Suit No. 40 of 1980
the plaintiff asks for a declaration that the appoint.
ment of the second defendant as the new Undang of
Luak Jelebu on February 4, 1980 made by the first
defendant is invalid, ineffective, void and of no effect
on the eround that it is wltra vires the adat laws and
constitution of Luak Julebu,

It is the plaintiff's allegation that on the death
of the 14th Undang of Luak Jelebu on November 20.
1979 he as Dato’ Ombi a Dato' Lembaga of Luak
Jelebu, was responsible under the adat laws anad con-

stitution of Luak-Jelebu (hereinafter called ‘the adat’)

to submit a list of eligible candidates for selection as
Undang of Luak Jelebu. He presented the names of
three candidates to the first defendant as Dato’ Menteri
in accordance with the adat. On February 4, 1980
the first defendant appointed the szcond defendant as
the new iUndang although the sccond defendant was
not 2 candidate for selection as Undang and was nol
an eligible person according to the adat. He also
alleged that the purported appointment of the second
defendant was disapproved and rejected by the plain-

(hat it is fortmt mon conveniens and that there -is 2andther _(}'_'.'.'_I_iﬁ and six Dato’ Lembagas of Luak Jelebu.

The first defendant contended that on the death
of the_ldth_Undang _he became the acting Undang in

ks

{3} the respondent in this case had seat petitions to His
Highness the Yans di-Pertuun Besar and to other ruling chiels
and also to the Secrelary of the Dswan and the Dewan
having sat and deliberated upon the petitions and finally given
its ruting the matter should have ended there, The respon-
dent is thereforc estogped from ruising the matier again,
esgeeially Defore the conrt of law;

~ (@ article 134(2) of the Federnl Constitution is irrelevant
in this case as thc very appointment ol the second appeliant
is under attack. The Article does not define a Ruier but
deals rather with the consuquence of one being a Ruler.

Cusey referred 1o:-

(1) Ibeneweku v, Egbuna [1964] 1 W.L.R. 219, 23.5‘

" (1) Pyx Grenite Co. Lid, v. Minisiry of Housiny and
Local Govermmenr [1958] | Q.B. £33, 371,

1Y N.T.S. Ammumm;a.'_::nm v, Governmant of Malaysid

f1o80) 2 ~.LJ. 283,

{3) Redijfusion (Hongkong) Lid. v.
{19707 A.C. 1136, 1155-6.

Attorney-Generul

%

accordance with the adat. He instructed the plaintifl

1o investigate and put forward a-suitable candidate for

the appointment of a new Undang. Oa December 4,

1970 he received a nomination naming Encik Musa bin

Wahab a% a candidate and on receipt of the nomination

he directed the plaintiff to include Encik Musa in the -
fist of possible candidates and to investigate further

into his backaround and eligibility. On December

14, 1979 he received a letter from the plaintiff notifying

him .of three candidates and the second defendant was

not one of them. - In view of the foregoing he convened

a meeting on December 24, 1979. :

It is the first defestlant’s contention that as there
was no single caffdidate acceptable by the lembagas
it was his duty tg choosz a new Undang in accordance
with the adat ;

Th= second defendant maintained that he “was



Date Menteri Othman bin DBaginds & Anor. v.

Date Ombi Syed Alwi hin Syed Idrus
(Ahdu! TIomid NI}

-
3

(1981}

.

ta=fully elected as new Undang of Luak Jelebu in
accordance with the adat on February 4, 1980, He
pointed out that on February 7, 1980 the Dewan
iza'adilan dan Undang (Council of the Yang di-Pertuan
Besar and the Ruling Chicfs) held a meeting and it
save its approval and blessing to his appointment.

As for the application to strike out the Writ of
Summons and the statement of cluim, it is the defen-
dants' contention that the court has ne jurisdiction
to entertain the action on the ground that the claim
relates to purely question of adat and customs of the
Malays in Luak Jelebu. The delendants also contend-
ed that the plaintifi’s action is scanclalous, frivolous,
vexatious and an abuse of the process of the court,

The second defendant has raised a further ground,
namely, that as Undang of Luak Jelebu he is Ruler
of the State of Negeri Sembilan as defined under the
Laws of the Constitution of Negeri Sembilan and there-
fore enjoys protecticn of the' Constitution from being
sued in his personal- capacity. :

At the hearing before me Encik Arilfin appearing
on behall of both the defendants urged the court to
hold that it has no jurisdiction to hear the case against
both the defendants. Haz submitted .that on a malter
respecting the adat-and customs of the Malays the
Dewan Ka'adilan established under Article XVI
Chapter 6 of the First Part of the Laws of the Con-

sttution of Negeri Sembiian is the highest and the

deciding authority in the State. Article XVI reads —
“There shall be a Dewan-Ka'adilan dan Undang to be called

in English “The.Council of the Yang di-Pertuan Besar and the”
Ruling Chiefs’ hereinafter referred to as the Dewan to advise .

on questions relating to Maia _Customs in any -part of .the
State ot on other matters which may be referred to it by His
Highness or.any of the Ruling Chicfs and, to exercise such
functions as may be conferred upon it by this Constitution or
any other written Jaw." ’

There is not the slightest doubt in my mind. that
the Dewan Ka'adilan is fully conversant with matters: -

- of Malay Customs in the State and is indeed the most
appropriate body to advise on the questions of Malay

Customs. And I am of ‘the view that any eyidence -

of an advice given by the Dewan on the correct. adat
applicable to a given situation would be highly relevant.

There is, however, no evidence ‘before the-court of -

any such advice. The only evidente before -the.court
_is an _extract_of the_minutes_of the Dewan Ka'adilan

that is exhibited to the defendants’ affidavit which in- -
corporates @ note to the effect that the Dewan Ka'adilan -

dan Undang Negeri Sembilan at the meeting held on
that day had given its blessing to the appointment
of Dato’ Musa bin Abdul Wahab to hold the oflice of
- new Dale’ Undang Luak Jelebu with the title of Dato’

Mandika Menteri Akhirulzaman. It may be argued-

that the “blessing” means an “approval” or a “con-
firmation” ‘of such appointment but it is also open to
argument that since the function of the Dewan is to
advise on questions relating to Malay Customs in any
part of the State or on other matters which may be
referred to it by His Highness or any of the Ruling
Chiefs it could not have been ths intention of the
Dewan to approve.or dizsapprove the appointuent.as
it was not called upon to Jetermine the validity or
otherwies of the appointment. And if the Dewan
should be called uwpon .to decide would it have the
rcessary authority to do so. .

\

Fundamentally, the Dewan is conferred with dual

A functions under Article XVI, namely,

(a) to advise on questions relating 10 Malay Customs;
and C

(b} to exci:se such functions as may be conferred
upon it by the Coastitution or any other writlen
law

In the circumstances the court is unabie to con-
strue the effect of the Dewan's decision any more than
a blessing mot amounting to an approval or a con-
frmation. Clearly, the Dewan was not sitting in judg-
ment to consider the validity or otherwise of the ap-
pointment or to approve or disapprove such appoint-
sent. It would seem to me that the Dewan intention-
ally refrained from using the word “approve” or “con-
firm”. Tn the capacity it was sitting the Dewan was
not exercising specific function conferred by the Con-
stitution or .4 written Jaw to enable it o review cr

. determine a dispute concerning the validity of the

second .defendant’s appointment. . Although Article
XIV of the First Part of the Laws and Constitution
of Negeri Sembilan clearly orovides that the Undanas
shall be persons lawfully elected in accordance with
their respective luaks, there is, however, no provision
in the Constitution of a written law that confers autho-

“rity upon the Dewan or any other body to determine

a dispute arising from the election of an Undang.

Trefrain at iis stage ‘of the proccedings to deter-
mine the merits or demerits of the claim, however, I

feel constraincd to hold that in comsideration” offwhat
T have stated there, is clearly. a serious yuestion to be

considered and 1 see no reason why this court should
be divestad of its inherent jurisdiction to hear the case.
There is absolutely no quéstion of any interference

* with the adat instead it-would -be the function of the
court: to invoke. the relevant adat as practised in Luak

Jelebu to-determine the question before the court.

; Thé,gquastion that calls for determination is whe-
ther the-first defendant had acted in accordance with
the adat laws and constitution of Luak Jelebu as ex-
plained in the Papers by A. Caldecott entitled *“Jelebu
Its History and Constitution” published in R.J. Wilkin-

son’s Papers on Malay Subjects at pages 348/9 to the

effect ‘that — . 1

“_ On the death of an Undang the Manteri becomes regent
and his orders are Sabda, -The three lembagas then.approach
the Manter and tell him to seek out a ncw Undang. The
Manteri refers this request to the-Ombi who calls the waris
yaug tiga and instructs the waris, whose turn it is, to put for-.
ward a candidate. It is the Ombi's business to satisty him-
self as to the cligibility of the candidate proposed and 1o rejec!
him if :the rules of inhenitance {pesaka) ‘have ‘not been ob-
served. 1f the Ombi is satisfied on.this score he must present
him to the Manteri who will consider the candidate in respeci

of his qualification as regards adat. If he approve: him, he

will commend him to the ‘Eight’ with whom . rests his fina

acceptation or rejection.” . ;

Turning now to the defendants’ contention thal.
the claim is vexalious, scandalous and an abuse of the
process of the.coud, 10 1S, 1 think, settled law that ar-
application under Order 25 rule 4 applies only to plait
and obvious cases i.e. 1o cases where the statement 0
claim clearly discloses no cause of action. There i
here a serious guestion to be considered and for thi
reason the application must lail.
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- - With regard 1o the second defendant’s contention

(it he is a Ruler of the State of Negeri Sembilun,
reliance is placed on Article N XVIII (1) which rcads —
“(1) -Subject to Clause {2) of this Article the cxpression Ruler
whereyer 1t oceurs in the Second Part of the Constitution shall
mean His Mighness and at least three of the four Undangs
u . if there be only three Undangs holding office at the tme
ot the exercise of such discretion. at least two of them:
Pravided that His Highness alone and in accordance with the
Constitution may eXercise 1is discretion under Clause (2) of
Article NL as aforessid, in casss deseribed —

(i} in paragraph (I} thereof, where-the appoiatment does not
affect the prerogative, powers and jurisdiction- ol the
Ruling Chicfs intheir respective LRITitorivs;

i) in paragraph () thereof.”

Encik Arifiin has asked the court [0 invoke Clause
Constitution which
provides that no proceeding whatever shall be brought
in"any court agast the Ruler of a State in his per-
sonal capacity. It is argued that since the second
defendant is a Ruler under Article XXVII (1) of the
State Constitution Clausé (2} of Article 181 ot the
Federal Constitution therefore bues the institution oi
any proceeding against him in any
rapacity. . )

With afl- humility 1 fail 10 see any merit in the
conterition. - “Ruler” as defined under Article 160
Clause (2) as follows : ¢ i
“it relation to Neaeri Sembilan means the Yapg-di-?_ermqn
lesar acting on behall of himsell and the ‘Ruling - Chiefs in
accordance with the Censtitution of that State:”

would. have 10. be considered in determining whether

‘an Undapg is a- “Ruler™ for purposes of Clause (2)
.of Article 181, <1 fod

B

¥

court in his personal P

E

/Tt is priniarily a question of construction.. To my -
nind: the definition covers the Yang di-Pertuan. Besar -

on behalf of himself in-His personal capacity as well”

as' the representative. capacity ie. on ‘behalf of the

Ruling Chiefs. By himsell or on behalf. of  himself

definitioi of **Ruler"”,
ceedings.ak envisaged by Clause (2) of Article 181 can:
not be held to cover_ an Undang. - . '

[n this.connaction it-is pertinent to refer to Clauses

© (1) anid (2) of Article 71 which read as follows —
#(1) " The Federation. shall guarantee the right of a Ruler.of

enjoy and cxercise the con-
Ruler 'of that State.in
State; but any dis-
45 o ‘the succession as Ruler of any State shall be
by such autherities and in such manner as

a Slae to succeed and to hold,
\itutionad rights and  privileges of

pute
Jdetermined solely

. may be provided by the Constitution ot that State]

(2} Clqiu;c (n shﬁ?{. with the nicessary modifications, apply
in relution to a Ruling Chief .of ,Negeri Sembifan as it applies
e ihe Yuler of a Swate) | N )

construed to come within the . -
Thus the immunity from pro-

H

Looking it these two Clauses it is apparent that

a distinclion is drawn.between a Ruler of & State and’

a Ruling Chief of Negeri Sembilan, Appiying Clause
{2) of Article 71 with necessary modifications, it seems
reasonable to construe Clause (1) to mean that the
Federation shall guarantee the right of a Ruling Chicf
of Negeri Sembilan to hold, enjoy and cxercise the
constitutional right and privileges of a Puling Chiet
in accovdance with the Congtitvsion of that State. The
second limb of Cheuse (1) dwes not appear 1o be ap-
plicabis oy o Ruling Chiel. E

The right of a Ruling Chief of Negeri Sembilan
to hold, enjoy and exercise the constitutional right and -
privileges must therefore be restricted to only such
right and privileges. as provided under the State Con-
stitution without the benefit of the immunity [rom being
sued in a proceeding in a court of law in his personal
capacity as provided urider the Federal Constitution.

Tn the light of all this T am of the opinion that
there is no merit in the defendants’ applications and
they must fail. They are therefore dismissed with
costs.

As for interim injunction it is also scttled law
that pre-eminently it is a discretionary remedy. The
discretion must, however, be exercised judicially and
in accordance with. the recognised principles. The
court must take into consideration the circumistances
surrounding this particular case in determining whe-
ther to reject .or, grant the order applied for. The
court shall ‘also have regard to the balance of con-
venience even’ though it should find that there is a
serious question to be tried. .In the present case there
is no evidence to indicate that the plaintiff wouk] suffer
any damage if the interim injunction is refused, There
is also’ no question of the“plaintiff being injuriously

. affected by a breach. In the circumstances of this
-particular case /I.-do-rdt copsider it proper to grant

the.interim order sought. " f therefore dismiss the ap-
plication with costs.

The dispute which surrounds the appointment of

‘the second defendant should in my view be speedily
" disposed of. The action should be heard as soon as

it_is ready for trial. T make “n order for an early
trial to be held. _ : o

From the above ,r'udgnren;{ the defendants appealed
to the Federal Court. § " ;

FEDERAJ COURT.

N. .R&?nﬂc*‘randrmz (Ariffin bin Jaka and Joseph
Chie with him) for the appellants.

Abdul Razak bin Ahmad for the respondent.

Razali bin Hassan, Legal Adviser, Negri Sembilan -
— Watching brief for State of Negri Sembilan.

i Cur, Adv. Vit
Raja Azlan Shah Ag. L.P.: We have been entrust-

_ed with a grave and delicate issue — whether or not

to -issue a declaration that the purported election of
the 15th Undang of Jelebu is wltra vires adat laws and
constitution of Luak of Jelebu. !

My first observation is that judges should adju-
dicate on such matters as the present with restraint and

-gertainly not to -emulate - the quasi-legislative role of

the United States Supreme Court. The power 10
erant a declaration should be exercised with a proper
sense of responsibility and after a full realization that
judicial pronouncements ought not to be issued unless

there are circumstances that properly call for their

making. (See !ber_reu-eka v. Egbuna™y.

~ What perhaps stands out ubout declaratory relief
is the wide range of circumstances in which the pro-
cedure has been invoked already and the wide variety
of cases in terms of subivet matter where this type of
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procecdings has- been used. Tt has now become’ a
recular feature of litination and Lord Denning was
probably only anticipating a “litife when he said in
Pyx Granite Co. Ltd, v. Ministey of Housing ..ad
Local Government'®' that:

“The wide scope of it can be seen from the speech of Viscount

Kilmuir L.C. in Vine v. Mativnal Duck Labour Bourd {[1957}
A.C: 4988, 498) from which it appears that it a substantial
question exists which one person has a real interest to rasse.
and the other to oppose, then the coust has a_discretien to
sesolve it by a declaration, which it will exercise if there is
goud reason for so doing.”

Being discretionary, the remedy may, of course,

be denied in appropriate cases. It may also be ex-
cluded -by enactments. Some enactments expressly
exclude the remedy (see N.T.S..Arunuigam Pillai v:
Government of Mualaysia™) where some of the-cases

such functions as may be conlerred upon it by this Constitu-
tion or any other written law.”

In interpreting a coastitution two points must be
borne in mind. First, judiciad precedent plays a les-
scr part than is normal in matters of ordinary statu-
tory interpretation., Secondly, a constitution, being a
living piece of leaislating, its provisigns must be con-
strued broadly and not in a peduntic way -— “with
less” rigiclity and more generosity than other Acts™
(see Minister of Home Affairs v. Fisher's'), A con-
stitution s sw generis, calling for its own principles

-of interpretation, suitable to its character, but without

- necessarily accepting the ordinary rules and presump-

are discussed), whereas the courts have to look behind - ;

the not very'clear language of others in order -to
discover whether Parliament or some other enacting
body had intended that result. ln general the exis-

tence of another remedy is not sufficient to. make a -
declaration unavailable but the courts may decide that |

that other remedy is more appropriate lo the circum-
stances. - ) . W :

It is herc we must distinguish cases -where . the
courts have held that they lack jurisdiction to deal

with ‘the matter and those cases where in the exercise
of discretion, jurisdiction is declined. In Rediffusion

(Hong Kong) Ltd. v. Attorney-General,'s’ the Privy, .

Council discussed the' distinction and.recognised that
what is ‘often loosely referred to as maiters of juris-
diction really are pot so at all but merely situations

where a court, having jurisdiction in the matter, re-

fuses to exercise ii'i-__'-.;. .

“When considerihg aniaction claiming relief -in the form of
diserctionary remedies i¥nly it is thus important to distinguish -
berween the jurisdictiony; ef the court to entertain the action .

at all, ie., 1o embarkiunon the inquiry whether, facts™exist
which would entitle the wjourt to grant relief claimed, and a- .
settled practice of the-inlrt to exercise its discretion by with-

holding the relief if thijfacts found to exist disclose a parti-
cular kind of factual.siluation. The application of a discre-

tion to refuse relief #van though this may be pursuant to 2 .

sectled practice is anjekercise of jurisdiction, not a denial of
" I 5 . s

il

I it i
The history of The case had”been admirably dealt
with at length by rh: learned Lord President and Tan

Sri Date’ Salleh Abas F.J. I shall not repeat it. I°

shall confine my jadgment to the issue of jurisdiction.
Shorn of its massive publicity and its numerous sur-

rounding issues tl® case,is essentially one of inter--

_pretation of Articte 71 of the Federal Constitution
which “‘guarantees ighe right of a Ruler of a State to
succead and to hofd, enjoy_and_exercise the constitu-
tional rights and” Privileges”, and articles XIV and
XVI of the Constitution of the State of Negeri Sem-
bilan. Article XIV deals with the election of the
Ruling Chiefs (theiUndangs) whe “shall be.persons
lawfully” elected, ini accordance with the custom of
their respective Mluaks.”  Article XVI is reproduved
in full: T

“There shall [ Mawan ¥e'adilan dan Undang to-be en
,E?;::;?ng!-r?-c: ai-'?iﬁu::l. of the Yang clli'{F‘e.-rru?iml Bc:ia?lwi:g
sue lnting Chiefs' hereinalter referred to as the Dewan 1o
s.ivise on questicns relating to Malay Custem in any part of

the State or on tdher matters which may be referred 10 it by
His Highness of! any of the Ruiing Chicfs shd o exercise

lions of statutory interpretation. -As stated in the

judament of Lord Wilberforce in that case: “A con-
stitution is a legal instrument aiven rise, amongst other,
things, to individual rights capable of enforcement in
a court-of law. Respect must be paid to the Janguage

-which has been used and to the traditions-and usages

which have given meaning to that language. It is
quite consistent with this, and with the recognition
that “rules of interpretation may apply, to take as 2
point' of departure for the process of interpretation a
recognition of the character and origin of the instru-

" ~ment, and to0 be guided by the principle of giving full
© recognition and effect to those fundamental rights and

F.

freedoms.” "The principle of interpreting constitutions
“with less rigidity and more generosity” was again
applied by the Privy Council in Attorney-Gengeral of
St. Christopher. Nevis and Anguilla v. Revnolds.t*

[t is in the light of this kind of ambulatory up-
proach that we must construe our Constitution. The
Federal Constitution was enacted as @ result of nego-
tiations and discussions between the British Govern-

-ment, the Malay Rulers and the Alliance Party re-

lating to the terms on which independence should be
eranted. One of its main features is the enumeration
and entrenchment of certain rights and freedoms. Em-
bodied in these rights are the guarantee provisions

" of Article 71 and the first point 10 note is that that

" IS to protect it against encroachment.

-

_to Maiay custom,

right does not claim to be new. [t already exists long
before ‘Merdeka, and the purpose of the entrenchment
In other words

the provisions ‘of Article 71 are a graphic illustration

_of the depth of .our heritage and the strength of our

constitutional law to guarantee and protect matters
of succession of a Ruler (including election of the
Undangs) which already exist against encroachment,
abrogation or infringement.

"Election of Undangs has since time immemorial
been made in accordance with the ancient customary
laws of their respective luaks. Article XVI of the

‘Constitution of the State of Negeri Sembilan as pointed

out by Salleh Abas F.J. preserves and protects the
ancient customary laws of Negeri’ Sembilan. It was
drafted in broad and ample style which lays down
principles of width and generality pertaining inter alia
1t gives carte blanche 1o the Dewan
to give ‘advice’ on such matters. Advice’. here calls for
a generous interpretation avoiding what has been called
‘the austerity of tabulated lepalism’. This must mean
approaching the question with an open mind. In that
conlext the Dewuan does not make suggestions; it takes
counizance of such matters as may be referred to it
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and ~gives. decisions in the form of ‘advice’ in the
same way as the Privy Council gives “advice’ to His
Majesty the Yang di-Pertuan Agong on matters of
appeals from this country. :

This court, being the highest court in the land in
constitutional matters should ke the occasion to re-
allirm expressly, unequivocably and unanimously the
“canstitutional -position of the Ruler in matters of suc-
cession including the eciection of the Undang and to
hold that it is non-justiciable. Here is something
basic to our system of government: the importance
of holding it far transcends the significance of any
particular case. The Dewan in this case has blessed
the appointment of the [5th Undang of Jelebu and
for judees at first instance or an appeal to pre-empl
its function is for courts to usurp the function of the
Dewan, and apart from this, the Dewan is a far more
suitable forum for .discharging that function than a
panel of five judges. [t is open to the courts in this
country to refuse a remedy on the ground that it is
jorum non conveniens, This doctrine is that a court
may decline to exercise jurisdiction on the ground that
anather body would .be. more appropriate.

| would allow the appeal with costs here and
helow, : '

Sallch Abas F.J,: The dispute between the partics
in this-case is whether the second appellants’ appoint-

C

D

nizes the vontinued application of the ancient con-
stitution and ancient custom of the State so long as
they are not inconsistent with the State Constitution
(Article XXXII). Part of the ancient constitution and
ancient custom is the concept of rulership. There
exist five Ruling Chiefs (Articte XIV) in addition o
the royal personage styled as Yung di-Pertuan Besar
of the State, and not as Sultan like the royal personage
in gthar states (Article VII). The Ruling Chiefs are
the Wndanes of Sungui Ujong, Jelebu, Johol and Rem-
bau and Tengku Besar of Tampin {(Article X1V). The
rulership in Negeri Sembilan State Constitution unlike
that in other states is a composite concept, consisting
of His Highness the Yang di-Pertuan Besar and the
five Ruling Chiefs (Article XXVIIl). For the exer-
cise of functions under the State Constitution, His
Highness the Yang di-Pertuan Besar and at least three
of the four Undangs must act (Article XXVIIL2)),
but for the exercise of functions under the Federal
Constitution only the Yang di-Pertuan DBesar is re-
quired to perform them, although in performing those
functions, His Highness is regarded as acting not only

“on his own bshalf but also on behalf of the Ruling

Chiefs as well (Article 160(2)). The reason why the
Undangs are not required to perform theé functions
under the Federal Constitution must have understand-
ably been ‘due to the question of convenience. Be-
cause the definition of”ruler_is a composite one, the
«Constitution of the State itself was declared and or-

ment as the ffteenth Undang of Jelebu on February = gained by His Highness together with the Ruling

constitution and custom of the Luak of Jelebu. Ths
respondent contended that it was not, whilst the up-
pellants claimed that it was so. However, before this

4, 1980 was made in accordance with the ancient i

issue was tried, the appellants’ raised a preliminary

‘objection stating, that the court has no jurisdiction to.
‘wo irto the matter. The objection, was overruled by
the Seremban High Court and so the case came’ be-
The question which requires.

fore .15 for decision.

our determination in this appeal is only confined ‘to

one of jurisdiction,
jurisdiction. ’
Article 7H1) of the Federal Constitution makes
provision that whilst the ‘‘Federation shail guarantee
the risht of a Ruler of a State to succeed and to hold,
cenjoy and exercise the constitutional rights and privi-
leges of Ruler of that State in accordance with the
Constitution of that State,” the Federation, however,
has to adopt a policy of non-interference and strict
neutrality as regards a dispute as to' the title or right
of a particular individual 1o succeed as Ruler. This
principle of strict neutrality is clearly stated in the
second limb of Article 71(1) as follows:—"
“butany dispute as to the tizle to the succession as Ruler of
any- State shall he determined suiely by such authorities and

in such manner as may be provided by the Constitution of
that State™. (The emphasis is mine)

Therz can be no doubt that this principle is also
applicable 1o a dispute relating to the appointment of
an Unduang because Clause {2) of this Article provides
that: —

“Clagse (1) shall, with the necessary medifications, apply in
relation _to a Ruling Chicf of Negssi Sembilan as it applies to
the Ruler of State.”

The State Coustitution of Negeri Sembilan recog-

In my view the court has no

Chiefs (see preamble to the Coanstitution of Negeri
Sembilar).  His Highness the Yang di-Pertuan Besur

_is clected by the four Undangs (Article VII), whilst

the Undangs themsslves have to be clected in accor
dance with the custom of their respective territories
(luaks) (Article XIV(1)). His Highness and the Ru- -

“ling Chiefs and a few other persons are members of

a Council known as the Dewan Ka'adilan dan Un-
dang, in short “the Dewan”. (Article XVI and Article
XVII). 4The main function of the Dewan is “to advise

on questionsrelating to Malay Custom in any part
of the State or on other matters which may be referred

" to it by His Highness or any of-the Ruling Chiefs,”

The Dewan is the culmination of the lengthy poli-
tical and constitutional developments of the State. It
is the embodiment of traditional elements and valuss
which are kept alive by the Constitution. It is a

machinery to rationalize these elements so as to make, .

them work under a modern democratic constitution.
"fnril the present Constitution was promulgated in 1959
Negeri Sembilan had no written constitution. Her
constitutional law, however, could only be found in
the vuarious treaties entered into by the Yang di-
Ferwsan Besar, the Undangs and the British Govern-
ment. Besides these treaties, customary laws were
allowed to continue side by side to govern the poli-
tical social and economic life in the respective terri-
tories so long as they did not become.a hindrance to
the British policy., Indeed Negeri Sembilan itself was
only constitizicd us « Sune by the treaty of July I3,
1889, whereby the parties concerned agreed to form
“*a Confederation of States to be known as-the Negeri
Sembilan.” In 1895 this Conlederated State joined
the Federation of Protected Malay States of Perak,
Setangor, Negeri Sembilan and Pahang. The forma-
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tion of Malavan Union in 1946 and its ‘subsequent
‘transformation into the Federation of Malaya in 1948
"did not give Negeri Sembilin a separate written con-
stitution. It was only Independence in 1957 which
finally save her. the present Constitution promulgated
in 1959. Under this Constitution the ancient consti-
tution and custom are preserved, ‘except as expressed
herein™, and “where not inconsistent with™ the Con-
stitution. Yo rationalize and make this ancient con-
stitution and custom work and to avoid disputes which
"could arise from many divergent interpretations of
this ancient constitution and ancient custom, the Dewan
is established with power *‘to advise on question$
relating t+ Malay custom in any part of the Siate or
other ma-ers which may be ‘referred to it by His
tlichness or any of the Ruling Chicfs.” The expres-
sion “'to advise on” in my judement is not merely
confined to the ascertainment and statement of cus-
- tomary law din an-ebstract and generalized way like
a statute or an enactment. Neither is the expression
restricted to mean only.‘“‘to give an opinion™. .The
exprossion 1o advise on' must in my judgment be,
the ascertainment and the application of law on a

eiven. subject to a particular set of facts. The advice

so expressed by the Dewan, irrespective of the lan-
ousee used by the clerk of the Dewan to record it,
whether “eiving its blessing or approval™ or some
other words clearly indicates the thinking and yiew

of the Dewan and such opinion, since.it comes from:

the -highest angd august body should: bz worthy of
respect and obedience. - Tt should not .be ignored.
There is no need for a provision in the Constitution

saving that the advice 1s binding. ‘Customary law,

Fd

D

after all is based on the recognition and, acceptance -

that 2 rule is binding, otherwise inconveniences and - -
crisis. would follow from disobedience thereto.: What -
hicher and better authority deserves and commands
respect in the. interpretation and explanation of custo-.

©sovereignty,

mary law on this particular (Opic than -the Dewan®
itself which consists of the Ruler of the States and . -

othar prominent persons?
vice being binding, is the advice pronounced by the
Federal -Court under Article 130 of the Federal Con-
stitution when ‘it exercises ity advisory jurisdiction on
a question referred to the court by the Yang di-Pertuan
Avong for ils opinion as to the effect of any provi-
" sion of the Constitution, Such advisory opinion was
expressed by the court in the Government of Malaysia

v. Government of the State of Kelantan,? as to the’

meaning of the word: “borrow” under Article TI{(2)
of the Federal Constitution. Here there can be no
doubt that the court's apinion is binding, although
there is no provision in the Federal Constitution which
says that it is so. '

In conclusion I fird myself unable to subscribs
" to the view that the Dewan has no authority to resolve
this dispute. This means that the court has no juris-
diction over the matter, as Article 71(1) clearly points
.to the way in which the dispute has to be settled, and
by reference to the Dawan, the matter is closed.

The words “merestui perlantihan™ used in the
minutes to record the #ecision of the Dewan at the
end of irs ~:u hour close-door deliberation, translated
ae *o7cing dts blessing” or some other English render-
Ng, 1My view convey the meaning that the Deowan

As an example of an ad-

was of the like mind and agreed to the validity of the
appointment of the second respondent as the 13th
Undang of Jelebu. Since I hold that the Dewan has
the authority to make the derermination, the advice
so expressed should bring the matter to an end.

It is observed that the respondent himself had
sent a petition, siened by himsell and six othar Lem-
bagas to the three Undangs of Sungai Ujong, Rembau
and Johol and to the Secretary of the Dewan. The
minutes of the Dewan recorded thar His Highness
too received the petition. What thea was the pur-’
pose of -sending the petition, if the respondent and

‘the other Lembagas did not wait His Highness and

the Undangs to take some positive action?  And whal
more logical action was expected to be taken by the
recipients of the petition than to thrash this matter in
the Dewan? Is the Dewan not a proper and suitable
forum to deal with it? Thus ! cannot see how the
matter could stil be prolonged just because the res-
pondent had received an adverse ruling from the
Dewan on his petition. 1t was he who. desived a
ruling bv. sending the petition and he must therefore
accept and abide by it and cannot now, be heard o
say that the Dewan has no authority. His conduct
estops him from raising the issue any further. The
court is certainly not an appellate authority as regurds
the “advice” of the Dewan.

Counsel for the appellants also submitted that

the court has no jurisdiction 1o determine the dispute
“because the second appeliant enjoys -immunity from

judicial proceedings under Article 1812).  This Article

is as follows: —

“181{1) Subject to the provisions of thiy Constitution. the
prefogatives, powers and jurisdiction of the
Rulers and the prerogatives, powers and jurisdiction of the
Ruling Chiefs of Negeri Sembilan within their respective ‘ter-

. ritories as hitherto had and enjoyed shall” remain unatfected.
(2) No proceedings whatsoever shall be_brought in any court

against the Ruier of a State in his personal capacity.”

The short answer to this submission is that this Article
is irrelevant in the present case, because the very

. appointment of .the second appellant itsell is under

attack, This Article would be relevant in cases where
the suit is against an Undang whose appointment as

“such is not in dispute and the suit is for something:

he has done or for some other matter.

Counsel made. this submission in order lo show
to us that an Undang is a Ruler because he cnjoys
tmmunity from judicial proceedings under Clause (2)
of this Article. - This argument in my view turns the
Article completely upside down. In the first place the
immunity under Clause ((2) is one of the results or
consequences of one being a Ruler and not vice versa.
It is not on account of this immunity that a person
is a Ruler. An accredited diplomat is not a- ruler,
although he enjoys this immunity, In the second
place, the first question as regards Clause (2) is whe:
ther 2n Undang cnjoys the immunity, and -this ques-
tion in fact depends upon whether the word “Ruler™
in that clause includes also the Ruling Chiefs. If they
are so included, then no procecdings in their personal
capacity can be brought in court against them; other:
wise . uch proceedings can be institured.
can r2ad into the word “Ruler” in Clause (2) so as
to include the Ruling Chicfs is debutable. Tt depends

Whether one
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whether th: definition of “Ruler in Article 160(2) is
applicable o the interpretation of Clause (2) of Article-
181, In Clause (1) of Article 181, the Rulers and
the Ruling Chiefs are mentioned separately, whereas
in Clause (2) only the Rulers are mentioned, and not
the Ruline Chiefs. Even under Clause (1) itself, there
is a difTerence in that the Ruling Chiels do not possess
soversienty though they have prerogatives, powers and B
jurisdiction; whereas the Rulers have all the four ain-
butes, namely sovereienty, prerogatives, powers and
jurisdiction, One” therefore could conclude that the
framers of the Federal Constitution did not intend to

“treat an Undane to be on equal footing as a Ruler
- who belongs to a roval ancestory, though an Undi}ng
is part of the Ruler of Negeri Sembilan. In my view g

the difference in status between the Rulers and the
Ruline Chiefs as stated in Clause (1) is highly relevani
in im::rprcling the word “Ruler” in Clause (2). Tt is .
the sovereignty possessed by the Rulers which muke,
them immune from judicial proceedings in their per-.
sonal capacity. They can of course be sued in their
oflicial capacity, but in that event the suits will havep
to be instituted ‘in the names of the Governments of
their states. It [ollows therefore that as an Undang
has no sovereianty, he docs not enjoy such judicial
immunity. The omission of the words “*Ruling Chiefs”
in Clause (2) of Article 181 must have been deliberate
and not merely duejto a draftman’s error. The an-

swer to this question is of course not called for inE :

this appeal, but T deal with it because in_my judg-
ment the question whether an Undang is a Ruler does
not depend upon Clause (2) of Article 181.

Since Clause (1) of Article 181 itself provides'an

answer to the applicability of Clause (2) to an Undang,

it follows therefore that the definition of -‘Ruler”

under Articls 160(2) for this purpose is virtually un-pg -
necessary. The definition of *'Ruler” under 'Artuclc._:_

160(2) is reproduced as foilows: — -
“160(2) In this Constitution, waless the context o.rhenw':c re-
quires, the following expressions have the meanings hereby
respectively assiened e them. that is to say —

‘Ruler’ — G..

[a) in relation w Negeri Sembilan, means the Yang -_di-‘Pcrtt_sa"n
Besar acting on behalf of himself and the Ruling Chiefs
in accorduance with the Censtilution of that State; and

(h) in the case _of any State_includes, except in Article 181{2)
and the Third and Fifth Schedules, any person who in
accordance with the Censtitution of that State exercises the
functions of the Ruler.” (The emphasis are mine),

Fram the introductory phrase ‘“unless the con- H

text otherwise requires™, it is clear that the definitipn
is only intended to apply where the context is not
otherwise. = Since there is a difference in the content
of Clauses {1) and (2) of Article 18}, it seems rea-
sonable therefore to conclude that the definition of
“Ruler”™ under Article 160(2) is inapplicable for the

purpose of interpreting the word “Ruler” in Article I

181, be it Clause (1} or Clause (2). .

. In my view the definition under Articie 160(2) is
purely a functional one: it being confined to the
performance by a Ruler of functions under the Federal
Constitution and federal law. It has no bearing upon
his persenal stawes at all, This functional definition

apon how- onc construss Clause (1) itsell and also on &-
£

.only.

in the cuse of Neaeri Sembilin means that the fune-
tions under the Federal Constitution and federal law
are exercisable by His Highness the Yang di-Pertuan
Besar alone although in the performance of these
functions he is acting on behalf of himself as well
as the Ruling Chiefs. As an example of this is the
attendance of the Rulers’ Conference. Here His
Highness alone attends the Conference, The idea of
agency and trust is incorporated into the definition
because the Rulership in Negeri Sembilan is not uni-
tary or singulays but shared. This is all that the defi-
nition under Article 160(2) means, It certainly does
not mean to say that an Undang is a Ruler for all
purposes. He is a Ruler as regards performance of
functions and power but not a Ruler for the purpose
of judicial immunity under Article 181(2). Although
by virtue of Article XXVIII of the State Constitution,
an Undang is included in the definition of Ruler, and
he is therefore a joint Ruler. This definition is also
a funciional ome. As regards the performance of

functions under the State Constitution and the State

law, these aré exercisable by Flis Highness and at
least by three Ruling Chiefs. (Article XXVIIH{2)).
Thus even the definition under the State Constitution
is also a functional one just as it 'is under Article
160(2),

That 'the definition under Article 160(2) is a func-
tional. one is clearly reflected by the second limb of
the definition as regards other States. Here while the
definition of “‘Ruler” includes -“any person who in
accordance with the Constitution of that State exer-
cises the functions of the Ruler”, it excludes such
person from being regarded as a Ruler for the purpose
of Article 181(2); (dealing with judicial immunity),
the First Schedule (dzaling .with election of the Yang
di-Pertuan. Agong) and the Fifth Schedule (dealing
with the Conference of Rulers). fuch exclusion is
effected by the words “except in Article 181{2) and
the Third and Fifth Schedules”. Thus for these pur-

poses -— Le, Article 181(2) the Third and the Fifth

Schedules the’ status of a Ruler who is a descendant
of a roval ancestor is preserved and not extended to
others, He is a Ruler in the fuil sznse of the word,
both functionally and status wise, Others such as
the Ruling Chiefs and the Yang di-Pertua Negeri are
included in the definition of Ruler for cartain purposes
It appears therefore clear that by virtue of the
context of Article {81 itself and the definition of
Ruler undar Article 160(2), an Undang is not intended

‘to be included -in the word *“Ruler” under Article

I81(2), Here I agree with the conclusion of the court
below that “‘the immunity from proczedings as envi-

‘saged by Clause (2) of Article 18! cannot be held

to cover an Undang™, because for the purpose of this
Article he is not a Ruler. <

Even if the immunity extends to an Undang, I
Cunnot its relevancy in the present proceedings, -
because the election of the second appellant itself is
in dispute. The issuc raised is highly premature and
entirely irrelevant. It would have been relevant if the
appellant’s appointment is not in dispute and he is
sucd in connection with something else in respect of
Lis private business or matter.

o
Sw

[n vizw of what T have discussed earlier my con-
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“clusion is that tie court of law has no jurisdiction to
try this dispute. The sccond limb of Clause (I) of
ATticle 71 read together with Clause (2) of that Article
clearly shows that the dispute has to be settled by
authorities and in a manner prescribed by the Con-
stitution of Negeri Sembilan. The Dewan is such an
authority “as it is established under Article XVI of
that Constitution. The respondent having sent peti-
tions to His Highness, and 10 other Ruling Chicfs
and also-to the Secretary of the Dewan; and the
Dewan having sat and deliberated upon the petitions
and finally given its ruling, the matter should have

cuded and the respondent is estopped from raising the
issue again, especially before the court of law. Lastly
Articie 181(2) is irrelevant for the purpose of the pre-
sent appeal.  That Article does not define a Ruler
but deals rather with the consequence of one being
o Ruler.. It cannot be used as a ground 1o show that
an Undang is a Ruler for all purposes. d

would allow this appeal with

In conclusion 1
and the court below.

costs both before us

brahim Manan F.J.: The main issue in this appeal
concerns the jurisdiction of the court and for the deter-
mination of that issue [ think I need set out only the
following undisputed facts. On February 4, 1980 the
first defendant/appellant (the Dato Menteri and acting
Undang) appointed and proclaimed the second defen-
dant/appellant (a member of the Warith Sarin) as the
15th Undang of the luak of Jelebu. Plaintiff/respon-
dent (the Dato Ombi) and 6 other Lembagas disputed
the appointment and the dispute w
attention of the Dewan, The Dewan met on
7, 1980 to discuss the dispute
following high - officials on
Bosar. the State Secretary, the

Mufti. _
the dispute which he did. T

the clection (appointment). e
Plaintiff/respondent was not satisfied with the
Dewan's decision and on February 22, 1980 he filed a
Writ (Civil Suit No. 40 of 1930) in the High: Court at
Seremban asking for a declaration that the appoint-

ment was null and .void on the ground that it was.

made in violation of the adat, constitution and laws
of Negri Sembilan. Tn their combined Statement of
Defence both defendants/appelfants denied the nullity
of the appointment and applied to have the Writ struck
out on the ground that the court had no jurisdiction
to determine the matter. Abdul Hamid F.J. refused
the application and the defendants/appellants are ap-
pealing against that decision.

Article 71 of the Federal Constitution guarantees
the right of"an Undang “0 suce-ad and to hold, enjoy
and exercise his constitutional rights and privilages”
in dccordance with the Constitution of the State of
Negri Sembilin and provides that “any dispute as 1o
the title to succession...shall be determined solely
by such authorities and in such manner as may be
pravided by the Constitution of that State,”

Article X1V of the State Constitution provides
that the Undang of Jelebu shall be a person “lawfully

as brought to the

February -

and was attended by the .
invitation; the Menteri -
Legal Adviser and the .
The Menteri Besar was requested to report on
hen the members: dis-. .
cussed the matter among themselves behind . closed
doors for about one hour at the conclusion of which
the Dewan decided to‘give its blessing to (“merestui’)

A

‘has no jurisdiction to try the dispute.

elected in accovdance with the custom “of that luak™
and Article XVI provides that there shall be a Dewan
Keadilan dan Undang (the Dewan) “to advise on ques-
tions relating to Malay Custom in any part.of the
State or on other matters which may be referred 10
it by His Highness or any of the Ruling Chiefs and
to exercise such function as may be conferred upon
it by this Constitution or any other written law.”
Article T of the State Conslitution provides that it
“shal! be read subject to the Federal Constitution.”

The Dewan has used the word “blessing”, the said
Article XVI the word “advise” and the said Article 71
the word “determined” but in my view there is not
much significance in the different words used. Before
the Dewan decided to give its blessing it must have
determined the dispute before it and so satisfied itself
as to enable it o advise that the second defendant/
appellant had - been “lawfully elected in accordance
with the custom” of his luak.

[t is true that the said Ariicle XVI does not itscll
state that the validity of its act shall not be questioned
in any court but in my view the combined cffect of
the said Articles XVI and X1V of the State Consti-
tution read in the light of the said Acticke 71 of the
Fedcral Constitution is that the Dewan’is intended 10
be the sole authority to determine and advise on the
dispute. w8 : '

For the above reason 1 would hoid that the court
Having held
that 1 consider it not necessary for me to deal with

‘the other issue in this appeal which concerns the legal

“immunity of the second defendant/fappellant from being

]

sued in his personal capacity.

1 would therefore allow the appeal and order that
the writ be struck ‘oul and that the costs in this court
and in the court below be paid by the plaintift/res-
pondent to the defendants/appellants.

Hashii Yeop A. Sani J.: In support of the leading

“judgméfit T need only say a few words on the concept

of “Rulership” in the Slate of Negeri Sembilan and

the legal status of the Dewan Keadifan,

It is essential to distinguish between the “unitary”
and the “composits” concept of Rulership when we
speak of the “Ruler” of the State of Negeri Sembilan.
The Federal Constitution is indeed careful in its treal-.
ment of the subject of “Ruler” in relation to Negeri’
Sembilan. Clause (2) of Article 71 directs that clavse
(1) be applied with the necessary modifications to the
Ruling Chiefs of Negeri Sembilan. Clause (1) speaks
of the “constitutional rights and privileges” of the
Ruler and “succession as Ruler.”” The definiiion
“Ruler” in Article 160 brings out clearly tlie composite.
concept of Rulership. - This definition is meant anly
for use in its proper context in the Federal Constitution
itself and thercfore should not be applied generally.or
out of context. Article 181 again clearly distinguishes’
the fact that a Ruling Chief has everything that a Ruler
has except “sovereignty”. Thees Article 181(2)- docs
not give a2 Ruling Chief immunity from legal process.

In the context of the Negeri Sembilan Constitution -
the Dewan Keadilan must surely be regarded as the
custodian of the adat in Negeri Sembilan. The con-
stitution ol the members of the Dewan Keadilan would
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“indicate this very intention. The advice of the Dewan
Keadilan in the matter of adat must therefore be re-
sarded as binding and conclusive for otherwise there
would be uncertainty.

The provision of Article 71(1) of the' Federal Can-
stitution as it now appears was not contained in the
carly draft of the Merdeka Constitution, It was in-
serted only in a subsequent draft which became the
final deall. In the oriwinal draft the genesis of this
provisioh appeared as Article 65(1) but dealing solely
with federal guarantee of a Ruler of a State to succeed
and ended there. It did not speak of the guarantee
“to hold, enjoy and exercise” constitutional rights of
the Rulers and the Ruling Chiefs. T cannot find any
reason in the Reid Report for the widening of the
euarantee in the final draft but T can only surmise it
must surcly have been inserted to preserve the then
existing rights of the Rulers und the Ruling Chiefs
of Negeri Sembilan. - In my view tc override the advice
of the Dewan Keadilan in matters of adat relating

- 1o succession of a Ruling Chicf would be going against
the guarantee of Article 71(1)." It necessarily follows

A

that to enlarge the jurisdiction of the court to include D

adjudication on such matters as succession of a Ruling
Chief would likewise to my mind be wlira vires
Article 71.

below.
Suffian L.P. (dissentinz): This dispute concerns

the succession to the l4th Undang (Ruling Chief) of ...

the luak (territory) of Jelebu in the State of Negri

| would also allow the-appeal with costs here and —.

Sembilan, and the answers to the issues that arise in .

this appeal turn on the construction of certain . pro:

visions in the Federal Constitution and in the.State’ -

Constitution. .

Preliminary
On November 2t,

1979, when the I4th Undang

died, it was necessary that his successor be, in the

words of Clauss (1) of Article.XIV of the State Con- -~

stitution, a person “lawfully elected in accordance with
the custom of [his luak]”.. Until then ‘in accordance
with the adat (custom) and constitution of the luak,
Dato Menteri Othman bin Baginda (“the first defen-
dant™) became Acting Undang. He was bound by the
adat of the luak 1o instruct Dato Ombi -Syed Alwi
bin Syed Idrus (“the plaintift™) one of the Dato Lem-
baga (Tribal Chiefs) of the luak to investigate and
nominate candidates, from amongst whom a suitable
person would be elected as successor to the deceased
Undang, '

On December 4 the Duto Menteri received 2
nomination from Kecik bin Kiman, Dato Raja Diraja
or Buapak from Waris Sarin, nominating Musa bin
Wahab, P.J.K. ("the second defendant”) as a candidate.
On receipt of the nomination the first defendant direct-
ed the plaintiff to investipate into Encik Musa's back-
“around and gqualifications and include his name in the
list of candidates.

. On December 14, the first defendant received a
letter from the plaintiffe givirn the names ol three
possible candidates naaiely Syed Zin bin Syed Hussain;
Syed Sutong bin Sved Chik and Nordin bin Ahmad.
it will be observed that the second defendunt’s namne

Yy
p ety

was not on the list. The first defendant cluimed that
it was his duty under the law, custom and constitution
of the luak to see that the nomination of the second
defendant be given due consideration, and that the
plainpifl had fuiled in his duty as Dato Ombi ! v not
considering the. sccond defendant's  eligibility as a
cundidate under the rules of pesaka (succession). So
the plaintiffl as acting Undang called a special meeting:
of the Tribal Chiefs of the luak on December 24 to
discuss thz matter. On December 31 another special
meeting of the Tribal Chizfs was held aitended by
eight of them.

The first defendant alleged that there was no single
candidate acceptabiz to the Eight Tribal Chiefs, where-
upon it was his duty under the adat, custom and con-
stitution of the luak to choose the new Undang. So
he personally investizated into the background and
qualifications of all the three candidates submitted by
the plainifl and into those of the second defendant,

nd he concluded that none of the three candidates
was eligible and that only the defendant was a fit and
proper person to bg appointed the new Undang, that
there was no reason why he should not be appoinied
and that in failing to take into account his eligibility
the plaintff has failed to carry out his duty as Dato
Ombi. Subsequently, on February 4, 1980, he (the
first defendant) proclaimed the appointment of the
second deéfendant as ‘the new Undang of the luak of
Jelebu in accordance with the adat, custom and con-
stitution of the luak.

.- -Seventeen days later the plaintill filed a suit in
the Seremban High Court against the 1wo defendants,
alleging that the second defendant was not a canidate
for the Undangship, was not qualified for it under the
adat, custom and constitution of the lusk. that his
appointment was not approved by the plaintitl and six

~ other Tribal Chiefs of the luak, whom he named; and
. by reason of all this the plaindff asked the court 10
‘declare that the purported appointment by the first
defendant of the second defendant as the new Undang

was iny lid as being contrary 1o the adat, custom and
constitution of the luak of Jelebu.

* In their defence the two defendants maintain that
the appointment was valid according 1o the" adat,
custom and constitution-of the luak., Secondly, they
contend that the court has no jurisdiction to entertain
the action. Thirdly, the second delendant for his part
alone contends that as the lawfully elected Undang
he is immune from being sued in his personal capacity.

On March 24, the two defendants applicd by
summons in chambers for an order that the plaintiff’s
ctatement of claim be struck out on the ground that
the court had no jurisdiction because the dispute in-
volved a question of adat and custom of Malays in
the luak and, in the cuse of the second defendant, on
the further ground that under the constitution he as
Ruling Chict enjoyed legal immunity in his personal
capacity. 5
These contentions wcre hotly contested. 1n the
cvent, the learned judge (Abdul Hamid F.J,, sitting in
the High Court) dismissed the application, holding that
the court had jurisdiction to-entertain the action and
that the second defendant did not enjoy legal immunity.

The defendants have appealed to this court.
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“oirBelore procesding any Further, it should be stross-

ed that as this matter has not gone to trial yet, the
facts given above have been taken from the pleadings
and affidavits filed in connecction with the summons
in chambers, and may not be “firm". Secondly, while
clause (1) of -Article XIV of the State Constitution
speaks of the Undang of Jelebu being elected, the
above narration of the facts speaks ofjhis being
“chosen" and “appointed”, the very words which were
used in the affidavit.  But it would appedr that at this
stage there is no significance in the deviation from
the word used in that clause. Thirdly, the court’is
not concerned at this stage with the merits of the
plaintiff’s claim, i.e. with the validity or otherwise of
the election of the second defendant.

Issues
There are two issues in this appeal.

First, does the court have jurisdiction to deter-
minc this dispute? The defendants contend that, con-
trary to the ruling of the learned judge, thg court
does not,

Legal inununity

Secondly, does the second defendant enjoy legal
uumunity from being sued in his personal capacity?
He contends that, contrary to the ruling of the learned
judae, he does. As rezards this, Article 181 of the
Federal Constitution provides:

“181. {1) Subject to the provisions of this Constitution, the
sovereiznty, prerogatives, powers and jurisdiction of the Rulers
and the prerogatives, powers and jurisdiction of the Ruling

Chiefs of Negei Sembilan within their respective . territories, -
as hitherto had and enjoyed shall remain unaffected. -

(2) Wo proceedings whatsoever shall be brought in any court

against- the Ruler of a State in his personal capacity.” -

and Article 160(2) of the same Constitmian'pr6V§dé§:_-_'5.-'_' '

*In this Constitution, unless the context otherwise requires, .
the following expressions have the meanings -hereby respzc-

tively assigned to them: that is to say —

‘Ruier’ — - i
{a) . in relation'to Negri Sembilan means the Yang di-Pertuan
Hesar acting on behalf of  himself and the Ruling Chiefs in
accordance with' the Constitution of that State;...." '

It appears doubtful that Article 181 gives the
second defendant legal immunity at all. 1 say so be-
cause such immunity is usuaily an attribute of sove-
reignty, and while Clause (1) of the Article speaks of

the sovereigniy of a Ruler it speaks only of the pre- .

rogatives, powers and privileges, not sovereignty, of a
Ruling Chief. And the definition of Ruler in Clause
(2) of Article 160 appears to reler only to functions
and does not touch on the question of whether or not
a~Ruling Chief is sovereign. .

In the past, weaties between the State and the
British were co-signed by the Ruline Chiefs. The
Federation of Malaya Agreement, 1957, gigned by Their
Royal Highnesses the Rulers and the British, one of
the instruments granting us independence, was also
co-signed by the Ruling Chiefs. It is therefore also
arguable that a Ruling Chief does enjoy legal immunity
v the extent set out in Article 180, being “sovereign”,

Be that as it may, I am of the opinion that even
assuming, without deciding, that an'Undang of Jelebu
enjoys legal immunity in his personal capacity, this
is so if and only if there is no dispute as to the validity

o

D

of his election: and that i the very validity of hig
election is disputed, then until the court is satisfied
as to its validity, the purported holder of the oifice
is subject to the process of the court.  Otherwise, every
pretender or usurper will enjoy legal immunity. For
this reason, I am of the opinion that the second de-
fendant cannot at this stage avail himself of the pro-
tection of Article 181(2) of the Federal Constitution.

Jurisdiction

[ now turn to the first issue in this appeal. It
transpires that before this action was filed this dispute
was brought to the attention of His Roya}l-Hishness
the Yang di-Pertuan Besar, i.e. the Ruler 6f thi State,
and on February 7, 1980, a- meeting of the Dewan
Ke'adilan dan Undang, the Council of the Yang di-
Pertuan Besar and the Ruling Chiefs, {“the Council™
was held to discuss the mattec. This body, estublished

= by Articles XVI, XVII and other Articles of Chapter

6 of the Neari Sembilan Constitution, consists of His
Royal Highness, the Ruling Chiefs, the Tengku Besar
of Tampin and other high dignitaries, and its function
{Article XVI) is “to advise on questions relating (0
Malay Custom in any part of the State or on other
matters which may be referred to it by His Royal
Highness or any of the Ruling Chiefs ... " When the
Council deliberates on State or National policy the Men-
teri Besar shall be invited to attend .(Article XVID:
and the Council may invite (10 any of its mectings any
_person if it considers that his presence is desirable

E (Article XXIV). This meeting of February 7 had only

one item on the agenda, to discuss the election of the
“new Undang, and was attended by the following hizh

. officials on.invitation: the Menieri Besar. the Stle

Secretary, the Legal Adviser and the Mufti — which
~shows the importance attached to the matter under
discussion. According to its minutes (Exhibit DM7),

.. His Royal Highness, the President of the Council, re-

ported that he and the Secretary of the Council had
-each received 1 letter signed by seven Tribal Chiefs
of thegluak of Jelebu ‘expressing dissatisfaction with
the electionrof the secopd defendant as Undang of
Jelebu, and His Royal Highness invited the Menteri
Besar to report on the dispute, which he did. Then
the members of the Council discussed the matter among
‘themselves behind closed doors in the absence of non-
members for about an hour. When the non-members
had been invited to re-enter, His Royal Highness an-
nounced the decision of the Council, formally recorded
in the minutes.as follows: ' :

“The Council of the Yang di-Pertuan Besar and the Ruling &

- Chiefs, Negri Sembilan which sits this day gives ils blessing

H to the election-of~Dato’ Musa bin Abdul Wabab [the second -

I the Ruting Chiefs.”

defendunt] to hold the hereditary office of the Urdang of

Jelehu Territory, the new Undang, with the title of Dato’
Mendika Menteri Akhiruizaman." '

The last paragraph of the minutes concludes: .z .

“Thereafter His Royal Highness commanded the Secretasy

to the Council to make a press statement announcing the
the Yang di-Pertuan Besar :uy:[ .

B 1l

decision of the Council of

3 T
Reference was made in the lower court and be-

fore us 1o Article 71 of the Federal Constitution,” aud: *
it was contended that in the light of that Article, the -
decision of the Council is decisive of this dispute-and =
removed it from the jurisdiction of the courts.” That

Article provides that any dispute as to the tite to the
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succession as a Ruling Clhiel i Negri Sembilan shall
be determined solely by such authoritics and in such ¢
"~ manner as may be provided by the Constitution of
that’State, and reads as follows: )

“71(1) The Federation shall guarantee the right of & Ruler
of a State to succeed and to. hold, enjoy and exercise the
constitutional rights and privileges of Ruler of that State
in accordance with the Constitution of that State, but any
divpute as to the fitle 1o the succession as Ruer of any Sire
shafl - be derermined solely by such imthoritics and in such
stanner as may be provided by the Constitution of that Sre,

(2)" Clause (1) shail, with the neccessary modifications apply
in relation 10 o Ruling Chief of Nzgri Sembilan as it applies
1o the Ruler ol a State.”

~ The learned judge held that the court has juris-
diction to adjudicate on this dispute because the election
must be held in accordance with the custom of Jelebu, Q
the .Council's function relating to Malay Custom is
merely advisory {the Council does not decide), there
is no evidence so far from the minutes showing what
was the custom that it took into account when “bless-
ing” the new-appointment, and that blessing it is not
the same as approving or confirming it, which in any
cvent it has no power to do. '

The learned judae also held that the second limb
of clause (1) of Article 7} of the Federal Constitution,
meaning the words underlined, does not appear to be
applicable to a Ruling Chicf. With respect I do not
agree. In my judgment, the effect of this Article 71
is that the Negri Sembilan -Constitution may provide
that a dispute as to the title to the succession as a
Ruling Chief in Negri Sembilan may be determined
solelv by such authorities and in such manner as may
be provided by it, and if that is done, the court’s
jurisdiction is ousted. g A

It was submitied before us that the State Constitution .
has provided that such a dispute should be determined |
solely by the Council established by Article XVI of
that Constitution; thus ousting the court's jurisdiction.
True the Council’s function is expressed to be advisory,
but it was submitted that it is an august body, con-
sisting 6f the highest dignitaries in the State who are
repositories of Malay adat and with easy access to :.

- experts on adat, and that if a disputed election such

as this which should have been  held in ‘accordance G

with adat had been referred to it, it would not have :
blessed it if it found that it had contravened adat, and
that if it blessed it it must have -found that it did
conform to adal; that it was far-fetched to’imagine
that the constitution-makers of the State intended that
thereatter the.court should have jurisdiction to re-open
“the subject and question its validity. And mention
was made of the fact that the State Assembly had on
February 13, formally “noted” the election of the 15th
Undang and that he has been in receipt of his civil
list allowances since the election,

B

E.‘

+
I am of the opinion thai while it is of course open
. to the Federal ur State Constitution to oust the juris-
Cwlon of the court, it must do so in clear language. .

Suppose a vote on something is lauken iu the House
of Representatives; the validity of. the proceeding can-
not be questioned in the court, because Article 63(1)
of the Federal Constitution so provides. Suppose Mr.
Speaker certifies that the steps which require to be
taken bzfore 'a -monecy bill may be presented to the

"It

Yang di-Pertuan Agong for his.Assent over ihe objec-
tion of the Scnate, have been taken; the validity of
the certilicate may not be questioned in the court,
because Article 68(4) so provides. Or suppose a Mem-
ber says in the House something that is defamatory;
he may not be sued in court, because Article 63(2)
expressly provides that he shall not be Hable to any
proceedings in any court in respect of anything said
by him in the House. In all thesc instances, there are
provisions clearly ousting the jurisdiction of the courts.

In my respectful judgment, there is nothing as
clear as the above provisions in the Constitution,
Federai or State, ousting the court’s jurisdiction over
a disputed election of an Undang, and I therclore
agree with the learned judge that the court does have
jurisdiction to adjudicate on this election — in the
same way as the court has jurisdiction to determine
the validity of the dismissal by the Public Service
Commission of a public servant, when it is challenged. .

As a public servant may not be dismissed without
being first given a reasonable opportinily of being
heard (Article 135{(2)), and the court has jurisdiction
to entertain and adjudicate on his complaint that he
has been so dismissed, there being no provision in the
constitution to oust the jurisdiction of the court, sn
in my judgment the court has jurisdiction to entertain
and adjudicate on the complaint of a Tribal Chief
of the luak of Jelebu that a new Undang of Jeiehu
has been elected contrary to the custom of the luak,
‘there being no provision in the Federal or State Con-
stitution ousting the jurisdiction of the court. To
determine whether or not the complaint is justified,
the court has first' to ascertain what is the custom in
Jelebu, and then apply it to the facts, and there is no
question of the court interfering with or disregarding
Whether or not the Undang has been validly elect-
ed .is of course a delicatc question, and a political
question which is best solved by political means; but
if the constitution and law require, as I think they
do, that the matter be resolved by the court, then unul
the constitution has been suitably amended, the court
has no alternative but to embark on the task as best
as it can, though that will have the unfortunate effect
of throwing the -court into the political arena. So
that courts are not turned into a political forum, I
would rather that State constitutions be amended by
the appronriate authorities, so that future disputes re-
garding succession are kept out of our way and decided
by persons or bodies better equipped to do so.

Until then, I would with respect have dismissed
this appeal with costs. B8,

Appeal aliowed by the majority.

Solicitors: Arifjin & Partners; Ong Ban Chai &
Razak.




