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ABSTRAK

Adat Perpatih adalah salah satu undang-undang adat yang diamalkan di Malaysia dan salah
satu ciri budaya Melayu yang unik di Negeri Sembilan. Tujuan kajian ini adalah untuk
menganalisa prosedur perlantikan Undang mengikut prinsip-prinsip adat di setiap luak dan

masalah yang dihadapi dalam melaksanakan kuasa budi bicara memilih Undang.

Latarbelakang sejarah kedatangan Adat Perpatih ke Negeri Sembilan dan definisi adat
berserta dengan kategorinya akan dijelaskan di dalam Bab Satu. Sistem Nasab Ibu yang
merupakan ciri penting dalam Adat Perpatih juga akan diperkenalkan dalam bab yang sama.
Bab Dua akan memperkenalkan empat luak yang menjadi skop kajian dan juga struktur
politik yang diamalkan termasuk juga syarat-syarat kelayakan yang diperlukan pada seorang

pemimpin mengikut Adat Perpatih.

Bab Tiga kertas projek ini akan menekankan pada prosedur perlantikan Undang yang
berbeza mengikut luak masing-masing. Manakala Bab Empat akan menumpukan
perbincangan kepada konflik perlantikan Undang yang timbul di Luak Sungai Ujong dan
Luak Jelebu. Bab ini juga akan mengandungi alasan atau faktor penyebab krisis tersebut
dan pandangan dan syor daripada penulis untuk menangani masalah yang akan datang

kerana sesungguhnya mencegah adalah lebih baik daripada mengubati.



ABSTRACT

Adat Perpatih is one of the customary laws practiced in Malaysia and one of the unique
features of Malay cultures in Negeri Sembilan. The purpose of this study is to analyse the
election procedure of the Ruling Chief or Undang according to the principles of this custom

in every 'luak’ and the problem faced in exercising the discretion in selecting an Undang.

The historical background of the existence of Adat Perpatih in Negeri Sembilan and the
definition of custom and its categories will be dealt in the First Chapter. The Matrilineal
System which is a vital element in Adat Perpatih is also introduced in the same chapter.
The Second Chapter will be dealing with the introduction to the four territories that are
involved in this discussion and also the political structure practised there inclusive of all the

pre-conditions and qualifications required of a leader in Adat Perpatih.

The Third Chapter of this project paper will give great emphasis on the procedure of the
election of an Undang that varies according to territory. Whereas the Fourth Chapter which
will concentrate solely on the conflict which arised in Luak Sungai Ujong and Luak Jelebu
concerning the election of their respective Undang. This chapter. also will consist of the
reasons behind these crisis and the writer’s views and suggestions of how to overcome

future problems for prevention is better than cure.
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PENDAHULUAN

"Adat Berakar ke bumi
Berpucuk ke langit

Adat bersendikan hukum
Hukum bersendikan kitabullah
Adat sudah bertentu

Bilang telah teratur

Alam dah beraja

Luak te:iah berundang
Matahari telah terbit

Bulan telah mengambang
Oleh itu janji jangan berubah
Setia jangan beralih

Hidup bak lopak, bak sawah
Bak Uang Bak durian
Mengaji pada Alif

Berbilang pada satu”

Diatas adalah antara keratan kata-kata Dato’ Andika Mendelika' Ketua Lembaga Tiang
Balai Luak Sungai Ujong ketika pertabalan Dato’ Kelana Mubarak Thahak, Undang Luak
Sungai Ujong yang ke-10. Dari ungkapan di atas ternyata Adat Perpatih masih dianggap
adat yang mulia dan unggul. Pengamal Adat Perpatih di Negeri Sembilan masih lagi
bergantung kepada perbilangan adat yang unik lagi bermakna untuk mengekalkan hidup

yang harmoni dan tetap bersatu walaupun di zaman yang serba moden ini.

Dalam kertas Projek ini, penulis akan menumpukan aspek kajian kepada amalan dan
perjalanan Adat Perpatih di Negeri Sembilan khususnya kajian penulis akan tertumpu pada

pentadbiran politik dan pemimpin-pemimpin adat.

' Dato’ Hj. Abd. Malek b. Joned
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Masyarakat Adat Perpatih adalah satu masyarakat yang amat menghormati dan memandang
tinggi kepada ketua atau pemimpin mereka. Oleh yang demikian, pemilihan pemimpin-
pemimpin di dalam Adat Perpatih akan dipilih secara teliti dengan mengamalkan sistem
demokrasi di mana suara yang terlantang adalah suara dari anak-anak buah yang dipimpin.
Anak buah yang berhak melantik dan anak buah juga yang berhak untuk memecat
pemimpin mengikut kata-kata adat:-

Bulat anak buah menjadikan Buapak
Bulat Buapak menjadikan Lembaga
Bulat Lembaga menjadikan Undang

Bulat Undang menjadikan Keadilan/Raja

‘Kebulatan’ atau ‘kata sepakat’ atau ‘muafakat’ adalah tunggak atau dasar bagi pemilihan
pemimpin-pemimpin adat. Sekiranya tiada muafakat keadaan akan menjadi kucar-kacir dan

pertelingkahan akan berlaku.

Tujuan penulisan ini adalah untuk mengkaji prosedur atau proses perlantikan Undang di
Luak-luak Sungai Ujong, Jelebu, Johol dan Rembau. Seterusnya penulis akan menyingkap
beberapa krisis yang berlaku yang berkisar tentang perlantikan Undang dan perebutan kuasa
antara waris-waris yang mengaku masing-masing lebih berhak untuk menyandang pesaka

Undang.

Oleh itu, sebahagian besar metodologi kajian penulis adalah berdasarkan kajian yang
terperinci terhadap journal, artikel buku-buku teks dan keratan akhbar yang membicarakan
tentang Adat Perpatih. Secara ringkas, penulis akan banyak merujuk kepada bahan
penulisan di perpustakaan. Penulis juga akan melakukan beberapa temubual dengan pakar

adat yang berpengalaman tentang perjalanan Adat Perpatih di Negeri Sembilan.
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Kertas Projek ini akan menyarankan bahawa Adat Perpatih hendaklah dikaji secara
mendalam dan bukan sekadar mengetahuinya di atas permukaan sahaja. Ini adalah supaya
tidak berlaku apa-apa pertelingkahan yang tidak diingini dan supaya terdapat ramai lagi
yang arif dalam pentadbiran adat dan bukannya bergantung kepada generasi tua atau
generasi yang terdahulu. Tidak semua masalah tidak boleh diselesaikan kerana ‘tiada keruh

yang tidak jernih, tiada kusut yang tidak selesai’.

Sememangnya untuk menyelesaikan pertelingkahan adat bukanlah perkara yang mudah
kerana penyelesaiannya mestilah memuaskan hati kedua-dua pihak yang bertelingkah,

diibaratkan seumpama :-

Menarik rambut dalam tepung
Rambut jangan putus
Tepung jangan berserak

Kalau mengikut maksud perpatah ini, dalam menyelesaikan satu-satu masiah menurut ada
dan budaya janganlah sampai ‘berpatah arang berkerat rotan’ dan penyelesaiannya mestilal

yang terbaik untuk semua pihak.

Melalui Bab Satu, penulis menyentuh latarbelakang sejarah kedatangan Adat Perpatih k
Negeri Sembilan, definisi umum Adat Perpatih dan konsep garis keturunan nasab ibu da
kepentingannya dalam masyarakat Adat Perpatih. Seterusnya dalam Bab ini juga penuli

menjelaskan kategori-kategori adat dan bagaimana ia diaplikasikan.

Bab Dua pula lebih menumpukan kepada pengenalan dan sejarah empat buah Luak (i.e
Luak Sungai Ujong, Jelebu, Johol dan Rembau) yang menjadi skop kajian penulis.
Seterusnya Bab ini membincangkan struktur politik Adat Perpatih yang diamalkan secara
am disetiap luak. Dalam membincangkan tentang perkembangan politik adat, penulis
menyentuh konsep demokrasi, syarat-syarat, pantang-larang dan perlantikan pemimpin-

pemimpin adat.
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Selain daripada itu, Bab Tiga kertas projek ini memberi penekanan kepada institusi Undang
yang unik yang hanya wujud di Negeri Sembilan. Prosedur perlantikan Undang adalah
penekanan utama Bab ini di mana ia menyentuh suku atau waris yang layak untuk
menyandang pusaka Undang di tiap-tiap empat luak yang berundang tersebut dan
bagaimana proses pemilihan dijalankan dan siapa bertanggungjawab atau yang berkuasa
untuk menjalankan perlantikan.

Melalui kajian di dalam Bab Tiga jelas terdapat persamaan yang ketara dan juga sedikit

perbezaan dalam proses perlantikan Undang di Luak-luak yang berbeza.

Di bawah bab terakhir iaitu Bab Empat, penulisan berkisar tentang krisis yang berlaku
mengenai perlantikan Undang di Luak Sungai Ujong dan Luak Jelebu. Krisis berlaku
tertumpu kepada perebutan kuasa dan ketidaksepakatan yang berlaku di kalangan Dato’-
dato’ lembaga sesama sendiri. Di dalam bab ini juga penulis akan menyentuh faktor
penyebab konflik ini-terjadi dan cadangan-cadangan dari penulis sendiri bagaimana hendak

menangani masalah ini supaya tidak berulang kembali.

Sememangnya, setiap masalah sekiranya tidak diselesaikan segera, ia akan berpanjangan,
daripada kudis akan menjadi pekung. Daripada pekung ia akan menular ke seluruh
masyarakat yang masih memegang teguh dan masih sayang pada adat yang boleh
menyatukan mereka. Oleh yang demikian pentadbiran adat hendaklah dibuat mengikut
peraturan adat yang telah ditetapkan. Adat Perpatih harus dipertahankan dan bukannya
dijadikan batu loncatan untuk mencapai kepentingan dan kepuasan nafsu sendiri.

Sesungguhnya benar kata adat :-

Tiada keruh yang tidak jernih
Tiada kusut yang tidak selesai
Sesat di hujung jalan

Balik ke pangkal jalan

Bulat air kerana pembetong

Bulat manusia kerana muafakat
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BAB DUA
LUAK-LU BERUNDANG DI NEGERI SEMBIL,
Pengenalan Kepada Luak-Luak di Negeri Sembilan
Luak adalah istilah lain yang diberi kepada daerah di Negeri Sembilan. Luak adalah
kawasan yang mempunyai ketuanya sendiri yang bergelar Penghulu Luak, cuma ada
empat luak yang ketuanya bergelar Undang. Kawasan luak ini berubah mengikut
sejarah. Menurut Dr. Nordin Selat, terdapat empat belas luak kesemuanya di Negeri

Sembilan, mereka adalah:-

a) Sri Menanti

b) Tampin

c) Sungai Ujong
d) Jelebu

e) Johol

f) Rembau

g) Ulu Muar

h) Jempol

1) Terachi

i) Gunung Pasir
k) Inas

) Gemenceh

m) Air Kuning
n) Linggi

Di antara empat belas luak di atas, empat luak dianggap utama iaitu Luak Sungai
Ujong, Jelebu, Johol dan Rembau di mana ketua bagi keempat-empat luak ini adalah
Undang yang darjat kemuliaannya diibaratkan Raja. Manakala Tampin diketuai oleh
Tengku Besar.
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Ada yang berpendapat, memandangkan nama ‘Negeri Sembilan’ mestilah terdapat
sembilan buah luak tetapi menurut Josselin de Jong angka 9 merupakan angka yang
ideal sahaja, Negeri Sembilan tidak pernah wujud sebagai sembilan luak.

Di antara empat belas luak ini Yang DiPertuan Besar bersemayam di Sri Menanti.
Oleh kerana itu kita dapati bahawa istana lama Yang DiPertuan Besar tersergam di
Sri Menanti. Mengelilingi Sri Menanti adalah luak-luak Ulu Muar, Jempol, Terachi
dan Gunung Pasir. Luak-luak yang mengelilingi Sri Menanti ini dikenali sebagai
Luak Tanah Mengandung. ‘Tanah Mengandung’ bermaksud tanah ibunda yang

selaras membawa konotasi kawasan tempat bersemayamnya Yang DiPertuan Besar.

Luak Tanah Mengandung ini pula dikelilingi oleh empat luak yang lain iaitu Luak
Sungai Ujong, Jelebu, Johol dan Rembau. Luak Tanah Mengandung merupakan

serambi bagi empat luak utama ini.

Pengenalan Kepada Luak Sungai Ujong

Luak Sungai Ujong adalah luak yang paling dikenali oleh dunia luar jika hendak
dibandingkan dengan luak-luak berundang yang lain di Negeri Sembilan. Jika
dilihat pada namanya ‘Sungai Ujong’ pada asasnya kita akan beranggapan di daerah
ini terdapat sungai yang bernama ‘Ujong’ tetapi sebenarnya tiada sebarang sungai

yang demikian.

Setengah pengkaji sejarah berpendapat perkataan ‘Sungai Ujong’ berasal daripada
perkataan ‘Sang Hyang Hujung’ yang telah muncul dalam sebuah puisi Jawa dalam
abad yang ke-14.' ‘Sang Hyang Hujung’ bermaksud ‘Tanjung Tuhan’. Sultan
Abdul Samad, Sultan Negeri Selangor dalam tahun 1980an telah mendefinisikan

‘Sungai Ujong’ sebagai kawasan yang meliputi antara Linggi dan Sepang.

' Gullick J.M, ‘Sungai Ujong’, JMBRAS, Vol. 22, Part 2, May 1949, him. 1
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Walau apapun nama yang telah diberi kepada Daerah Sungai Ujong, ia merupakan
daerah yang terkanan sekali. Ini boleh dilihat dari segi kepentingan kedudukan
Undang Luak Sungai Ujong. Undang Sungai Ujong merupakan ketua dan jurubicara
atau (spokesman) bagi Undang yang tiga lagi. Beliau jugalah yang berhak untuk
merasmikan perlantikan Yang DiPertuan Besar. Di dalam apa juga istiadat
mengadap waktu upacara pertabalan Yang DiPertuan Besar, Luak Sungai Ujong

akan terletak di tempat yang teratas mengikut susunan gilirannya.

Daerah Sungai Ujong pada satu ketika dahulu meliputi kawasan yang lebih luas
daripada yang ada sekarang. Dahulunya kawasan Beranang, Semenyih dan Kajang
termasuk dalam kawasan Sungai Ujong tetapi kedatangan dan campurtangan Inggeris
dalam negeri Selangor telah mengubah segalanya. Melalui satu perjanjian sempadan
yang telah ditandatangani oleh Selangor dan Sungai Ujong pada tahun 1880-an,
Lukut telah diserahkan kepada Sungai Ujong manakala kawasan Beranang Hilir

hingga ke bahagian utaranya telah diserahkan kepada Selangor.*

Luak Sungai Ujong juga meliputi kawasan Ulu Klawang yang sekarang berada
dalam Daerah Jelebu. Dahulunya dikatakan Dato’ Amar Ulu Klawang adalah
anggota Majlis Dato’ Klana Putra di Sungai Ujong tetapi disebabkan Ulu Klawang
dari segi geografinya terletak di sempadan Jelebu maka adalah wajar ia berada di

bawah naungan kuasa Undang Jelebu.

Luak Sungai Ujong dan Luak Johol mempunyai sempadan bersama di sepanjang

Sungai Sri Menanti, akibatnya Terachi termasuk di dalam kawasan Sungai Ujong.

Kemudiannya Terachi telah menuntut kemerdekaan daripada Sungai Ujong,
akibatnya sempadan baru telah ditetapkan untuk Sri Menanti di Paroi menyebabkan
Terachi terpisah daripada Sungai Ujong, tambahan pula ia dipisahkan oleh bukit-
bukit.’

* Ibid, hlm. 3

* TIbid, him. 4
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Daerah Sungai Ujong yang moden meliputi lembah dua sistem sungai. Di Timur
Laut Seremban terdapat barisan bukit-bukit kecil, Bukit Beremban dan sungai-sungal

yang menerusi Ampangan dan Pantai untuk membentuk Sungai Linggi.

Di sepanjang persisiran pantai Sungai Ujong terdapat sedikit sahaja sawah padi
kerana tidak terdapat banyak penmempatan tetap sebelum lewat abad yang ke-19

kecuali di kawasan perlombongan Lukut.

Sebenarnya pusat bagi Luak Sungai Ujong adalah Pantai, terdapat ramai kaum
kerabat Undang tinggal di sini. Di Pantai inilah dijumpai penempatan orang Melayu

yang pertama.

Sebelum terdapat bandar-bandar lain Rasah, yang terletak di selatan Seremban,
adalah merupakan pusat perdagangan Sungai Ujong. Terdapat perhentian tetap di
Rasah di mana peniaga membawa barangan mereka dengan sampan atau bot-bot
melalui Sungai Linggi. Lalulintas sungai akan berhenti di Jiboi di mana bijih timah
akan ditukarkan dengan barang-barang seperti beras, candu, garam, tembakau, kain

dan minyak.

Rasah adalah dengan sendirinya pusat perlombongan bijih timah di mana kaum Cina
beramai-ramai datang berhijrah sebagai tenaga kerja daripada awal abad ke-19 dan
seterusnya. Terdapat juga koloni kecil orang-orang berbangsa Arab bermastautin di

sini dan lama-kelamaan mereka diserapkan ke dalam masyarakat Melayu.

Seremban, ibu negeri moden bagi Negeri Sembilan kemungkinan besar terbine
daripada Rasah semasa Sungai Ujong menerima Residen pertamanya kerana dalam

tradisinya Seremban tidak disebut atau tidak wujud langsung sebelum tahun 1874.

Jika hendak dibandingkan Sungai Ujong dahulu dengan Sungai Ujong sekarang
memang banyak perubahannya.  Tempat-tempat atau pekan telah bertuka

kepentingannya akibat daripada pembangunan dan proses modenisasi.
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Pembangunan ekonomi yang pesat di dalam industri getah dan bijih timah telah
mengubah pola penempatan orang Melayu sama sekali di Sungai Ujong. Kawasan-
kawasan baru yang dahulunya hanya kawasan terbiar telah dibangunkan. Sistem
pengangkutan yang baru telah membuka berbagai cara untuk berkomunikasi. Sungai
Linggi telah kehilangan kepentingan sejarahnya sebagai jalan penghubung utama
antara Sungai Ujong dan dunia luar. Sungguhpun di bawah segala pembangunan

yang canggih, adat Melayu yang tertentu masih teguh dan tetap tidak tergugat.

Pengenalan Kepada Luak Jelebu

Di dalam susunan luak-luak berundang yang empat, Luak Jelebu terletak di tangga

yang kedua selepas Luak Sungai Ujong dalam apa-apa sahaja istiadat.

Jelebu terletak di bahagian utara Negeri Sembilan dan dikelilingi bukit-bukit.

Gunung yang tertinggi di bahagian utara Jelebu ialah Gunung Besar Hantu.

Sebenarnya, agak sukar untuk menerangkan sejarah Jelebu secara terperinci kerana
sumbernya tidak menentu. Sumber sejarahnya amat rumit untuk dianalisa kerana

butir-butir maklumat kebanyakannya berbentuk mitos.

Misalnya, asal-usul nama ‘Jelebu’ dikatakan diambil sempena nama orang Asli yang
mati lemas di Sungai Teriang. Ada juga yang mengatakan nama ‘Jelebu’ berasal
daripada jalar batang labu yang telah ditanam oleh peneroka daripada Sungai Ujong.
Menurut ceritanya pokok labu yang ditanam itu hidup dengan subur dan ditanam
diatas tanah yang luas sehinggakan kawasan tersebut terkenal dengan nama ‘Jalar
Labu’. Lama kelamaan untuk memudahkan menyebutnya perkataan ‘Jalar Labu’

telah disingkatkan menjadi Jelebu.*

¥ Salbiah bt. Ahmad, Salasilah Undang Jelebu : Kajian Perbilangan Adat di Jelebu.

Latihan IImiah, Jabatan Persuratan Melayu, FSKK, UKM, 1985/86, him.3
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Sebelum campurtangan pihak Inggeris, sempadan Jelebu dan Johor bermula dari
tempat yang dipanggil Padang Muar, berhampiran dengan Gemas sekarang. Tempat
ini dikenali dengan tanda pokok Meranti Sembilan hingga ke pokok Merbau Seratus.
Dari Meranti Sembilan inilah bermulanya sempadan Jelebu dengan Pahang dan juga
dari tempat yang dinamakan Jari Bertaub di Sungai Teriang. Sempadan ini
berterusan sehingga ke kawasan menghala ke Bukit Kutu Hantu di Gunung Besar
Hantu dan turun ke Bukit Gunung Payung di Ulu Teriang. Di sini terdapat satu lagi

tanda sempadan yang dinamakan Nibung Meliuh.

Sebelum sampai ke Jelebu daripada Seremban, akan menempuhi Bukit Tangga yang
merupakan sempadan Jelebu dengan Sungai Ujong. Gunung Beremban juga
merupakan sempadan dengan Sungai Ujong pada masa dahulunya dan tanda
sempadannya adalah sebatang pokok yang dipanggil Bangkung Bongkan. Dari sini
bergerak pula ke Jenam dan Langkap hinggalah ke Bukit Batu Empat, ia merupakan
sebuah tempat yang berhampiran dengan Kampung Gelang Terusan. Di Bukit Batu
Empat ini terdapat empat buah batu yang ganjil bentuknya. Ini telah dijadikan

sempadan Jelebu dengan Kuala Pilah.

Di kawasan tengahnya yang rata mengalir beberapa batang sungai kecil yang
akhirnya bersatu di Kuala Klawang yang sehingga sekarang telah maju berkembang

menjadi ‘ibu negeri’ bagi Luak Jelebu.

Penduduk tempatan di Jelebu dahulunya mengusahakan sawah padi di lembah sungai
dan rumah-rumah mereka dibina berkelompok dan kebanyakan kawasan penempatan

terdapat di kawasan antara lereng bukit dan lembah sungai.

Seperti kebanyakan tempat pada masa itu jalan pengangkutan yang terpenting ialah
sungai. Sungai menghubungkan Luak Jelebu dengan kawasan-kawasan lain.
Penduduk pantai timur, dari Pahang, yang hendak ke Jelebu akan memudiki Sungai
Teriang hingga ke Kuala Klawang dan apabila menghulu ke Bukit Tangga hingga
ke Sungai Pena akan sampai ke Sungai Ujong dan tempat-tempat lain seperti Linggi,

Lukut dan Kelang.
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Walaupun sekarang jalan untuk ke Jelebu lebih mudah tetapi masih jalan yang

berliku-liku dan berselekoh tajam kerana terpaksa merentasi bukit.

Sejarah pembukaan Jelebu adalah berkait rapat dengan sejarah Minangkabau. Jika
berpandukan tradisi-tradisi lisan tempatan dan teromba lama sepertimana yang telah
digambarkan oleh pihak Dewan Bahasa dan Pustaka pada tahun 1964, didapati
Jelebu telah dibuka oleh keturunan Maharaja Alif yang telah menegakkan kerajaan

Pagar Ruyung Minangkabau.’

Mengikut sejarahnya, Luak Jelebu, Sungai Ujong, Rembau dan Johol satu ketika
dahulu terletak di bawah kuasa Sultan Johor. Luak Jelebu telah berjaya
membebaskan diri daripada cengkaman Johor dengan kebijaksanaan dan keberanian
Penghulunya, Dato’ Moyang Saleh yang telah diiktiraf oleh Sultan Johor sebagai
Sultan atau ‘Yamtuan’® Jelebu pada tahun 1757 dan dari saat it Jelebu bebas
daripada belenggu Sultan Johor dan apa-apa aduan dari empat luak tersebut tidak

perlu lagi dibawa ke hadapan Sultan Johor.”

Pada masa itu, Sultan atau ‘Yamtuan’ Jelebu mempunyai kuasa ke atas kawasan
yang meliputi Bandar Berangan sehingga Sungai Melintang yang merupakan

sebahagian daripada kawasan yang dikenali sebagai Kuala Klawang sekarang.®

Menurut sejarah Jelebu semasa pemerintahan Dato’ Menteri Sah Mangku Alam
Kempai, ramai orang-orang Minangkabau datang ke Jelebu. Antara mereka yang
datang adalah dua orang ulama Islam yang bertanggungjawab mengislamkan

penduduk daerah ini. Pada zaman inilah Islam mendapat tempat di hati masyarakat

5

6

Ibrahim Mustafa, ‘Jelebu Dalam Sejarah’, WARISAN, Bil. 7, 1982/83, him. 2

Gelaran Sultan atau Yamtuan ini tidak digunakan secara rasmi.

7 O’Brien H.A., ‘Jelebu’, JSBRAS, No. 14, Dec. 1884, him. 338

g

Ibid, hlm. 339
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Adat Perpatih. Seterusnya perkembangan adat berlaku dan adat diselaraskan dengan

agama Islam.

Selain dari kedatangan orang-orang Minangkabau Pagar Ruyung, dikatakan adanya
kedatangan orang-orang Pasai dan kedatangan mereka ini memajukan Daerah Jelebu
dan serba sedikit memantapkan lagi kedudukan Adat Perpatih dalam sistem

pemerintahan di Jelebu.

2.4  Pengenalan Kepada Luak Rembau

Daerah Rembau seperti Naning dan kebanyakan daerah-daerah di Negeri Sembilan
adalah diduduki oleh orang-orang yang berasal dari Minangkabau dan ia juga
dikenali sebagal sebuah daerah yang merdeka dan berdaulat di bawah kebesaran

kerajaan adat pada zaman dahulu.

Luak Rembau terletak di bahagian selatan Negeri Sembilan dan bersempadan dengan
Seremban, Tampin, Kuala Pilah, Naning dan Port Dickson. Menurut kajian, luas
Luak Rembau adalah 400 batu pefsegi.g Luak Rembau dan Daerah Kuala Pilah

dikatakan kawasan yang terkuat mengamalkan Adat Perpatih di Negeri Sembilan.

Menyentuh tentang asal-usul nama ‘Rembau’, bermacam cerita dan mitos boleh
didapati yang memberi seribu satu definisi tentang dari mana datangnya perkataan

‘Rembau’.

Adakalanya sukar untuk dipercayai cerita-cerita ini kerana sumbernya agak

meragukan dan ia seolah-olah seperti cerita dongeng.

* Abdul Samad Idris, ‘Negeri Sembilan dan Sejarahnya’, Syarikat Percetakan Utusan
Melayu, Kuala Lumpur, 1968, him. 164.
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Menurut ceritanya, ketika orang Asli mula meneroka Rembau mereka turun dari
Gunung Datuk ke Kampung Kota, mereka menjumpai sebatang pokok ‘merbau’
yang terlalu besar dan luarbiasa tingginya. Memandangkan kawasan itu sesuai untuk
penempatan maka mereka cuba menebang pokok tersebut dan ia tumbang. Menurut
cerita pertama nama ‘Rembau’ diambil dari nama pokok ‘merbau’ tetapi bagaimana

perkataan ‘merbau’ boleh bertukar menjadi ‘Rembau’, tidaklah diketahui.

Menurut cerita yang kedua pula, nama ‘Rembau’ diambil dari bunyi pokok tersebut

tumbang dan tergolek ke lembah. Dikatakan bunyinya seperti ‘merbau-rembau’. "’

Daerah Rembau seperti juga daerah-daerah lain di Negeri Sembilan asalnya diduduki
oleh suku-suku orang Asli dan Penghulunya yang pertama dilantik oleh Dato’ Klana

Putra dari Sungai Ujong.

Sempadan Luak Rembau dengan negeri Melaka telah ditetapkan atau didefinisikan
dalam perjanjian yang bertarikh 9hb. Januari 1383 dan tempat-tempat yang terlibat

menjadi sempadannya adalah seperti berikut:-

a) Kuala Sungai Jernih
b) Bukit Bertam

c) Bukit Jelotong

d) Bukit Putus

€) Jirat Gunjal

f) Lubuk Talan

g Dusun Feringgi

h) Dusun Kapar

) Ulu Sungga'!

0 Kemungkinan ini adalah satu konsep metathesis sahaja tetapi kemungkinan besar ada
kebenarannya.

' Hervey, D.F.A, Rembau’, JSBRAS, No. 13, Jun 1884, him. 243
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Manakala sempadan dengan Sungai Ujong pula telah ditetapkan oleh Sir F.A. Weld
kerana sebelum itu telah timbul pertelingkahan mengenainya dan sekarang
sempadannya adalah daripada Sepang ke Bukit Mandi Angin, Perhentian Tinggi dan
Gunung Angsi.’? Sempadan Rembau yang melibatkan Sri Menanti, Inas dan Johol
bertukar dari masa ke semasa, misalnya wilayah Gunung Pasir yang sekarang
dibawah Sri Menanti dikatakan satu ketika dahulu adalah sebenarnya milik Rembau
tetapi mengikut kenyataan lain yang telah disahkan oleh penduduk asli Rembau,
Gunung Pasir adalah milik sebenar Johol.” Ini membuktikan yang sempadan

melibatkan Gunung Pasir sentiasa bertukar mengikut peredaran masa.

Pengenalan Kepada Luak Johol

Luak Johol tidak begitu dikenali oleh dunia luar jika dibandingkan dengan Lauk
Sungai Ujong. Ini mungkin disebabkan oleh perkembangan kemajuan yang tidak
ketara kerana pembangunan tertumpu di Seremban. Tambahan pula di Johol tidak

terdapat tempat tarikan pelancong yang dikenali ramai seperti Port Dickson.

Walaubagaimanapun Luak Johol mempunyai keistimewaannya yang tersendiri
dimana luak ini telah mengekalkan ciri-ciri istimewa didalam perlembagaan adatnya
yang meletakkan Johol sebagai luak yang paling unik di hati pencinta Adat Perpatih
di Negeri Sembilan. Untuk menyokong kenyataan ini adalah hakikat di mana di
Johol kedudukan atau jawatan tradisi seperti Batin dan Dato’ Jenang iaitu Tua Waris
bagi Waris Biduanda masih dikekalkan sehingga sekarang.” Kedua-dua posisi ini
menunjukkan pengiktirafan perlembagaan telah diberikan kepada kumpulam orang

Asli oleh adat Johol. Ini adalah wajar memandangkan penglibatan yang minimum

—
(5]

Ibid, hlm. 244
Ibid.

M.B Hooker, 'Adat Laws in Malaya, Oxford University Press. 1972, him. 162.
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perut-perut yang bukan waris di dalam politik adat, manakala keadaan sebaliknya
berlaku di luak Jelebu.

Sejarah Luak Johol juga agak kompleks kerana ianya masih terikat dengan sejarah
Johor, Inas dan Jelai. Sehingga abad yang ke-18 wilayah yang sekarang terletaknya
Johol dan Inas, dulunya adalah sebuah daerah yang diberi nama Jelai. Pada tahun
1760 Inas telah mendapat iktiraf daripada kerajaan Johor dan kesannya Daerah Jelai
lenyap dan diganti oleh Inas. Pada tahun 1780 pula Luak Johol telah muncul dan

Inas menjadi sebuah wilayah di bawah pengaruh Johol.

Joho! dikatakan adalah salah satu dari empat luak asal yang membentuk Negeri
Sembilan. Luak ini telah membentuk Negeri Sembilan bersama-sama Kelang,
Sungai Ujong dan Jelebu pada awalnya, kemudian disertai pula oleh lima wilayah

yang lain yang terdiri daripada Naning, Rembau, Pasir Besar, Jelai dan Segamat.”

Terdapat berbagai pendapat tentang peneroka Luak Johol yang pertama. Mengikut
salasilah yang dibuat oleh Wilkinson, Nenek Kerbau merupakan orang yang pertama
meneroka Johol. Saudaranya Tok Jelundung meneroka Jelebu dan Batin Bercanggai
Besi meneroka Sungai Ujong. Salasilah bercanggah dengan apa yang tercatat di
dalam Buku Sejarah Johol iaitu sebuah buku yang bertulis tangan dalam huruf jawi
yang diwarisi turun-temurun oleh Dato’ Baginda Raja Husin."” Mengikut buku ini
sebenarnya terdapat empat adik-beradik dan bukannya tiga Batin yang berpecah
meneroka Johol, Jelebu dan Sungai Ujong. Martin Lister pula mengatakan bahawa

salah seorang daripada Batin tersebut adalah seorang wanita."”

'* Martin Lister, "The Negeri Sembilan : Their Origin and Constitution, JSBRAS. No.
19, 1887, him. 39.

' Noraini Abd. Talib, Institusi Datuk Undang Luak Johol, Latihan Ilmiah, FSKK,
UKM, hilm. 3.

7" Martin Lister, di atas, hlm. 35.
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Walaupun terdapat berbagai salasilah mengenai sejarah Johol tetapi apa yang jelas
tiap-tiap kajian ini mempunyai sumber dan cerita-ceritanya yang tersendiri.
Daripada salasilah-salasilah yang berbeza dapat dibuat kesimpulan bahawa Nenek

Kerbau, Batin perempuan, merupakan peneroka pertama Luak Johol.

Luak Johol walaupun dikatakan kurang terkenal di mata orang luar tetapi yang
menarik adalah masyarakatnya yang masih hidup berpegang kepada Adat Perpatih.
Sistem perlantikan Undang di Luak Johol juga lebih unik daripada luak-luak yang

lain. Ini akan dijelaskan lagi didalam bab yang seterusnya.

Struktur Politik Adat Perpatih Di Setiap Luak

2.6.1 Konsep Pemimpin dan Demokrasi Dalam Adat Perpatih

Suatu yang unik dalam Adat Perpatih di mana masyarakatnya amat
memandang mulia dan menghormati pemimpin mereka tidak kira sekecil-

kecil jawatan pemimpin hinggalah ke Yang DiPertuan Besar.

Oleh yang demikian mereka menggunakan konsep muafakat atau persetujuan
bersama dalam memilih dan seterusnya melantik pemimpin mereka.
Kebulatan suara ini amatlah penting kerana yang benar-benar layak dan

berkaliber akan dilantik.

Sepertimana yang jelas, walaupun Adat Perpatih mengamalkan Sistem
Matrilineal iaitu sistem yang mementingkan susur-galur garis keturunan ibu
tetapi pemimpin mereka adalah terdiri daripada kaum lelaki kerana kaum

lelaki dianggap sebagai ‘pagar’ atau pelindung bagi masyarakatnya.
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Dalam proses pemilihan dan perlantikan pemimpin, masyarakat Adat Perpatih
mengamalkan sistem demokrasi iaitu pilihan pemimpin di kalangan rakyat,
oleh rakyat dan untuk rakyat. Oleh itu tiada peluang untuk unsur-unsur
kurang sihat seperti autokrasi dan diktator untuk menular di kalangan
masyarakat Adat Perpatih kerana terdapat kawalan di mana setiap proses
pemilihan pemimpin terdapat prosedur yang ditetapkan oleh perbilangan

adat:-

Penghulu beraja ke muafakat
Muafakat beraja kepada yang benar
Benar berdiri dengan sendirinya

Nan dinamakan akur dan patut

Muafakat dalam perbilangan ini adalah membawa maksud sebulat suara.
Demokrasi yang dicipta adalah satu-satunya demokrasi yang boleh
memberikan hak dan kuasa kepada rakyat untuk memilih dan dipilih dalam
pemerintahan luak melalui pungutan suara. Ini selaras dengan definisi

demokrasi itu sendiri:-

‘That form of government in which the
sovereign power resides in and is
exercised by the whole body of free
cirizens directly or indirectly

through a system of representation,

as distinguished from a monarchy,

aristocracy or oligarchy™®

Demokrasi ini di bawa oleh peneroka-peneroka Minangkabau ke Negeri

Sembilan lama sebelum Inggeris menakluki Semenanjung Malaysia. Ini

'*  Henry Campbell Black, M.A., 'Black’s Law Dictionary’, 5th Edition, West
Publishing Co. 1979.
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adalah kesan daripada orang-orang Minangkabau yang suka merantau ke
tempat orang, bagi menimba pengalaman dan menyebarkan pengaruh Adat
Perpatih yang mereka bawa. Mereka merantau mendapat galakan daripada

golongan tua seperti kata perbilangan :-

Keratan medang di hulu
Berbunga berbuah belum
Merantaulah bujang dahulu

Di kampung berguna belum'

Sistem pentadbiran Adat Perpatih yang dikatakan menurut sistem pentadbiran
demokrasi dapat dilihat dalam seluruh sistem pemerintahan yang disusun

seperti berikut :-

Berjanjang naik, bertangga turun,
Naik di janjang yang di bawah,
Turun dari tangga nan di atas,
Alam beraja, luak berpenghulu,
Lembaga bersuku, suku bertua,

Anak buah beribu Buapak

Dari segi demokrasinya seluruh ketua-ketua adat dipilih oleh rakyat menurut
‘tear system democracy’. Dari perbilangan ini kita dapati rakyat telah
dibahagikan kepada lima golongan dan masing-masing telah ditentukan hak

dan tanggungjawab. Lima golongan tersebut adalah :-

a) Raja atau Yam Tuan
b) Undang atau Penghulu

c) Lembaga

' Dato’ Abdul Samad Idris, 'Demokrasi Bermula Dari Tanah Minang?, DEWAN
MASYARAKAT, Jil. 12, Bil. 6. Jun 1974, him. 43
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d) Buapak
e) Anak buah

Dari kata pepatah di atas didapati semua golongan masyarakat memainkan
peranan dalam menjalankan pentadbiran. Jika lima golongan di atas disusun
mengikut perbilangan, ia akan dapat dilihat seperti gambarajah berikut :-

Rajah 1

RAJA

NDANG/PENGHUL

/ LEMBAGA \
/ BUAPAK \
ANAK BUAH \

Huraian :

Mengikut rajah diatas, Raja atau Yang Di Pertuan Besar adalah pucuk
pimpinan negeri. Dari segi kuasa, ia akan berpindah mengikut prinsip
‘bertangga turun’ iaitu maksudnya dalam menjalankan pentadbiran Raja
mempunyai kuasa yang terbesar dan dalam urusan pentadbiran, apa-apa
keputusan atau arahan atau titah perintah daripada Raja akan disampaikan
kepada Penghulu dan arahan ini akan diturunkan mengikut urutan seterusnya

ke bawah. Inilah sistem yang dinamakan ‘turun dari tangga nan di atas’.

Dari segi pemilihan dan perlantikan pemimpin pula, prinsip ‘berjanjang naik’

terpakai di mana pemilihan ketua-ketua adat bermula dari bawah iaitu "naik
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di janjang yang di bawah’. Prinsip ini dapat dijelaskan lagi dengan kata

pepatah:-

Bulat air dek pembetong
Bulat kata dek muafakat
Bulat anak buah menjadikan Buapak
Bulat Buapak menjadikan Penghulu

Bulat Penghulu menjadikan Raja®

Pemilihan ketua-ketua ini dibuat menurut lingkungan suku atau waris setiap

golongan yang berhak memilih dan dipilih dari kalangan mereka sendiri.

Dari pepatah inilah dapat dilihat di sini letaknya demokrasi rakyat yang
mempunyai suara terbanyak akan memilih seorang ketua iaitu Buapak,
langkah yang kedua kumpulan buapak-buapak akan bermesyuarat dan
memilih pula Lembaga. Langkah ketiga, kumpulan lembaga akan memilih
Penghulu dan akhir sekali Penghulu atau Undang akan memilih dan
seterusnya melantik Raja mengikut salasilah dan keturunan atau waris yang

layak.

Dalam pemilihan ‘bulat anak buah menjadikan buapak’, ianya membawa
maksud setiap anak buah dalam satu-satu suku atau waris akan mengadakan
kerapatan besar yang diawasi oleh Dato’-Dato’ lembaganya bagi memilih

seorang ketua waris, iaitu Buapak tersebut.”

Pemilihan ini dibuat secara terbuka dan bebas, yang ditentukan oleh mereka

sesama mereka dan ia dibuat berdasarkan :-

* Hamdan b. Indah, 'Pemerintahan Adat dan Moden di Negeri Sembilan - Satu
Perbandingan’, Kertas Projek, Fakulti Undang-Undang, U.M 1979/80

' Dato’ Abdul Samad Idris, ‘Kemurnian Adat Perpatih’, Seminar Persejarahan dan
Adat Perpatih, Seremban, 1974, him. 6.
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Bulat boleh digolekkan
Pipih boleh dilayangkan

Maksudnya, apa sahaja kesan daripada pemilihan akan diterima dengan
terbuka kerana pada hakikatnya sesiapa yang terpilih ditentukan oleh undi
yang terbanyak dan setiap orang yang mendapat undi yang sedikit haruslah
mematuhi keputusan yang telah diambil. Setelah keputusan diumumkan,
muafakat telah dicapai, semua mesti akur kepada keputusan terbanyak kerana

itulah kehendak majoriti.

Bulat boleh digolekkan

Pipih boleh dilayangkan

Seiya sekata, seayun selenggang
Pepatah ini seterusnya menjelaskan, satu-satu keputusan yang diambil
dianggap sebulat suara. Ini adalah penting kerana demi keamanan dan
keharmonian masyarakat, konsep muafakat hendaklah dipelihara supaya tiada
siapa yang akan membolot jawatan kerana gilakan kuasa. Dalam Adat
Perpatih, anak buah memegang wibawa (kuasa) untuk memilih pemimpin
kerana dikatakan Raja itu tiadalah baginda bernegeri kecuali anak buah
memberikan negeri untuknya melalui pemilihan dan perlantikan cara

muafakat dan demokrasi.”

2.6.2 Syarat-Syarat Pemimpin

Sungguhpun sudah menjadi satu prinsip, kuasa memilih pemimpin terletak
di tangan rakyat tetapi tidak semua calun boleh diterima, beliau mestilah

memenuhi syarat-syarat kelayakan yang telah ditetapkan.

e

* Dr. Khoo Kay Kim, Jabatan Sejarah U.M., ‘Sistem Politik Negeri Sembilan’,
Seminar Persejarahan dan Adat Perpatih, Seremban, 1974, him. 4.
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Meskipun ketika Adat Perpatih diciptakan oleh Dato’ Perpatih, sekolah

belum lagi wujud, rakyat kebanyakannya masih buta huruf tetapi dengan
kebijaksanaannya, beliau dapat menggariskan syarat-syarat yang perlu ada

pada seseorang pemimpin itu.

Mengikut Dato’ Perpatih, syarat yang terpenting ialah seorang pemimpin itu
mestilah cerdik, arif dalam semua perkara yang bersangkutan dengan adat,
serba boleh, amanah dan boleh dipercayai. Apabila beliau berkata-kata, dia
fasih dan lunak pertuturannya supaya ia menjadi anak kunci bagi pembuka

hati setiap orang yang mendengarnya.

Dr. Nordin Selat pula menekankan kaum lelaki sebagai syarat utama dan
calun tersebut mestilah berhak dicalunkan dari segi keturunan.” Waris
keturunan ini adalah penting. Misalnya, hanya anggota dari suku Biduanda
sahaja yang mempunyai hak mutlak untuk menyandang pesaka Undang Luak
kerana menurut anggapan masyarakat Adat Perpatih, suku Biduanda adalah
suku pribumi yang sesungguhnya adalah orang asal Negeri Sembilan dan

suku-suku lain asalah suku mendatang.

Bakal pemimpin mestilah beragama Islam, sudah baligh dengan ertikata
sudah dewasa, mempunyai latarbelakang keturunan yang baik dan

dipersetujui oleh orang-orang yang bakal dipimpinnya.

Sekiranya dibandingkan dengan pilihanraya yang diadakan dalam sistem
politik moden sekarang, wakil-wakil rakyat akan dipilih sekali dalam
sepenggal® dalam pilihanraya umum. Dalam kata lain, seorang wakil
rakyat itu akan hanya memegang jawatannya selama tempoh yang tertentu.
Selepas itu akan digantikan dengan orang lain kecuali jika beliau dipilih

sekali lagi.

* Dr. Nordin Selat, ‘Sistem Sosial Adat Perpatih’, him. 21.

* Sepenggal adalah tempoh selama lima tahun.
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Sebaliknya, dalam pemerintahan Adat Perpatih perlantikan ini adalah untuk
seumur hidup. Selagi hidup, selagi itulah dia memikul segala tanggungjawab
sebagai ketua adat dan selagi itu jugalah tiada siapa yang boleh
menggantinya. Tetapi ini tertakluk juga kepada pantang-larang yang jika
dilanggar pemimpin itu boleh dipecat. Kuasa pemecatan ini terletak pada

tangan orang-orang yang melantik.

Sebelum pergi ke pantang-larang yang perlu dielakkan oleh seorang
pemimpin eloklah diperingatkan sekali lagi kata-kata Dato’ Perpatih bahawa
jangan dipakai cerdik yang disebut dalam perbilangan ini, yang dilarang

mengamalkannya :-

Cerdik hendak menjual kawan
Gendang hendak melanda
Panjang akar hendak melilit
Gemuk membuang lemah

Tukang membuang kayu®

2.6.3 Pantang-Larang Seorang Pemimpin

Pada hakikatnya, setiap jawatan penting yang dipegang oleh seorang
pemimpin mempunyai etika tertentu yang perlu dipatuhi bagi menunjukkan

personalitinya sebagai seorang pemimpin.

Pantang-larang adalah beberapa perkara yang dilarang keras daripada
mengamalkannya. Adat Perpatih memandang berat akan perkara ini kerana

jika dilakukan juga maka hilanglah status pemimpin tersebut.

* Dato’ Abdul Samad Idris, ‘Kemurnian Adat Perpatih’, hlm. 6
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Supaya dihormati oleh anak buah, ketua adat mestilah menjaga maruah dan

kedudukan sebagai seorang Penghulu :-

Menghilir melonjak

Mudik mengacau

Mengusik alam nan selesai
Mengeruh air nan jernih
Mengubah lahir jo batin
Berfaham bak kambing dok ulek
Kiri kanan memecah perang

Mempunyai sifat takbur dalam hati

Menunjukkan labo jo tamak
Bersifat dengki jo khianat

Mengerjakan dosa besar

Dengan perkataan lain, dengan ringkas perbilangan ini cuba menegaskan
seseorang Penghulu itu dilarang bersifat penghalang kemajuan yang baik dan
membuat kekacauan. Pemimpin itu mestilah menjauhi pekerjaan yang
dilarang agama dan adat juga menjauhi perbuatan sumbang dari segi moral
kerana Penghulu bukan sahaja pemimpin tetapi juga pendidik dan hakim
yang menjadi panduan dan teladan kepada anak-anak buah yang

dipimpinnya.

Sekiranya seorang Penghulu telah melakukan kesalahan atau melanggar
pantang-larang yang telah disebutkan tadi beliau akan dihukum mengikut

kata-kata pepatah :-

Diturunkan dari pangkatnya

Dijatuhkan dari kemuliaannya
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Kok gading dipiuh
Belangnya dikikis

Keseluruhannya, perbilangan ini memberi maksud bahawa Penghulu tersebut

akan dipecat atau diturunkan dari jawatannya.

Sudah menjadi adatnya dalam menjalankan tugas, pemimpin mesti bersikap
adil sepanjang masa. Hukum yang dijatuhkan biarlah benar-benar adil pada
kedua-dua belah pihak.

Perbilangan adat ada memberi panduan bagaimana cara seseorang pemimpin

atau ketua bertindak dalam menyelesaikan persengketaan:-

Ular dipalu biar mati
Kayu pemalu jangan patah

Tanah dipalu jangan lembang

Ibarat menarik rambut dalam tepung
Rambut jangan putus

Tepung jangan berserak

Menghukum adil, berkata benar
Tidak boleh berpihak-pihak
Hukum adil dijalankan

Nan benar dianjak tidak

2.6.4 Perlantikan dan Tugas-Tugas Ketua Adat Di Bawah Undang

Peranan ketua-ketua adat adalah sama pentingnya. Penulis ingin menjelaskan
lagi tugas dan peranan Lembaga dan Buapak dalam pentadbiran masyarakat

Adat Perpatih.
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Lembaga

Lembaga adalah ketua bagi buapak. Sebenarnya, untuk membentuk lembaga
adalah melalui kebulatan kata dari buapak dan anak buah. Walaupun begitu,

kuasa untuk melantik lembaga adalah tanggungjawab buapak.

Pada hakikatnya, tidak semua perut boleh mencalunkan lembaga. Perut dari
suku lain yang berkedim dengan sesuatu suku tidak layak untuk dicalunkan

sebagai lembaga kecuali dengan persetujuan lembaga yang sedia ada.

Syarat-syarat seseorang yang layak dipilih sebagal lembaga secara
ringkasnya, beliau mestilah terdiri dari golongan yang perutnya berhak
melantik lembaga. Beliau mestilah berasal dari keturunan yang baik dan
akhir sekali beliau mestilah beristerikan perempuan di luaknya kerana
termaktub dalam Adat Perpatih, tempat tinggal seorang suami adalah dengan
isterinya. Jika isterinya adalah orang luak lain ia akan menimbulkan

masalah.

Pemilihan lembaga berdasarkan kebulatan suara di mana apabila kata sepakat
dicapai dan nama calun dikemukakan kepada Undang atau Penghulu Luak.

Perlantikan lembaga hanya boleh disahkan oleh Undang atau Penghulu Luak.

Sekiranya tidak ada calun yang sesuai dan layak atau kata sepakat tidak
dicapai maka masalah tersebut akan dirujuk kepada Undang, tetapi apabila
perkara ini telah sampai ke pengetahuan Undang maka segala keputusan
terpulang kepada Undang untuk mencari, menetapkan dan seterusnya

mengistiharkan Dato” Lembaga yang baru.
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Setelah Dato’ Lembaga dilantik, upacara yang seterusnya adalah ‘adat

penyembahan’. Upacara ini selalunya akan diadakan di telapak.*

Upacara ini diadakan bertujuan untuk memperkenalkan Dato’ Lembaga yang
baru dilantik tersebut. Dalam upacara ini tepak sirih yang dibalut dengan
selendang ataupun kain batik panjang akan diserahkan kepalanya dahulu
kepada Dato’ Lembaga. Tepak sirih ini adalah lambang penerimaan anak
buah dan buapak akan perlantikan lembaga tersebut. Sekiranya tepak sirih
diserahkan dengan ekornya didahulukan maknanya anak buah menghina

Dato’ Lembaga atau tidak setuju dengan perlantikan tersebut.

Di dalam upacara penyembahan ini Undang, Lembaga dan Buapak daripada

luak lain tidak semestinya hadir.

Pengesahan perlantikan seseorang Dato’ Lembaga akan dilakukan oleh
Undang melalui upacara penyembahan yang kali ini dilakukan di rumah
Undang pula. Selepas empat puluh hari dari tarikh perlantikan, Buapak dan
anak buah akan mengiringi lembaga dan isteri ke rumah Undang untuk

upacara penyembahan.?’

Dato’ Lembaga mempunyai kedudukan yang agak istimewa dalam
masyarakat Adat Perpatih dan mereka juga mempunyai kedudukan yang amat
penting dalam perlantikan Undang. Kumpulan Undang yang mempunyai
kuasa untuk melantik Undang digelar Lembaga Tiang Balai. Istilah ini
adalah sama di setiap luak cuma bilangan lembaga yang menganggotainya

sahaja berlainan.

* ‘Telapak® adalah istilah yang digunakan untuk rumah kediaman Dato’ Lembaga di

pihak ibunya, iaitu tempat kelahirannya.

*” Rohana Mohd. Shariff, ‘Adat-istiadat Dalam Perlantikan Pemimpin Masyarakat Adat
Perpatih di Negeri Sembilan’, Latihan Ilmiah, Jabatan Persuratan Melayu, U.K.M, 1978/79,
him. 65.
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Tugas-tugas lembaga ini dengan ringkasnya adalah untuk memastikan buapak
dan anak buah yang berada di kawasannya hidup dengan aman. Apa sahaja
masalah adat samada masalah kekeluargaan atau masalah jenayah, mahupun
pertelingkahan melibatkan harta pusaka yang tidak dapat diselesaikan oleh

buapak, akan dirujukkan kepada Lembaga.

Boleh dikatakan seorang Dato’ Lembaga adalah seorang yang pakar dalam

adat dan mesti peka dalam menangani masalah anak buah pimpinannya.

Dato’ Lembaga hanya berkuasa di dalam kawasannya sahaja. Beliau tidak
akan dapat menggunakan kuasanya di kawasan yang luar daripada

kawasannya.

Buapak

Buapak adalah gelaran bagi ketua bagi perut. Anggota-anggota yang
membentuk satu perut mempunyai hubungan darah yang dapat dipaparkan
dengan jelas dan nyata dalam satu salasilah dan biasanya pula mempunyali
beberapa peringkat generasi.”® Mereka ini adalah kelompok yang senasab

yang mengakui mereka berasal dari nenek moyang yang sama.

Selain daripada itu ada kemungkinan seseorang itu menjadi anggota perut

tanpa ada hubungan darah melalui konsep berkedim.*

*® En. Idris bin Hj. Tain, ‘Beberapa Konsep Penting dalam Sistem Adat Perpatih’,
Seminar Persejarahan dan Adat Perpatih, Seremban, 1974, him. 3.

29

sebagainya.

‘Berkedim’ ini berlaku dimana anggota perut itu diangkat dari suku lain dan
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Buapak akan terpilih hasil kebulatan suara antara waris seperut dan waris

sekedim.® Perlantikan tersebut akan disahkan oleh Dato’ Lembaga perut

yang berhak.

Pilihan buapak ini akan tertumpu kepada calun yang layak, dengan ini
haruslah dikaji latarbelakang keturunannya. Calun tersebut mestilah tidak
pernah melakukan kesalahan dari segi adat mahupun agama dan yang penting

sekali beliau mestilah arif dalam hal ehwal adat.

Pengisytiharan perlantikan seorang buapak itu akan dilakukan melalui
upacara penyembahan. Istiadat ini akan dilakukan di teratak iaitu tempat

kediaman Buapak di sebelah isterinya, dengan kata lain tempat semenda.

Semasa upacara penyembahan, barang-barang seperti tepak sirih, nasi kunyit,
dodol akan dipersembahkan dan diletakkan di hadapan Buapak yang akan
duduk di anjung rumah. Seorang demi seorang anak buah akan datang
menyembah sebagai tanda penerimaan mereka terhadap Buapak yang baru.

Buapak-buapak dari kampung lain juga akan turut hadir.

Pengesahan rasmi perlantikan mestilah dibuat oleh lembaga selepas upacara

ini dijalankan.

Buapak juga mempunyai tempat yang istimewa di hati anak-anak buahnya
kerana sanjungan anak buah terhadap buapak sangat tinggi dan mulia.
Walaubagaimanapun jawatan ini akan terjejas sekiranya ia mengabaikan

tanggungjawab dan menyalahgunakan kuasa.

* Waris sekedim atau waris nan sekedim, hubungan darah paling hampir sekali gus
dilarang berkahwin.
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Tugas seorang Buapak adalah agak sama seperti tugas-tugas ketua-ketua adat

yang lain cuma dalam proses perlantikan Undang, Buapak mewakilkan kuasa

kepada Lembaga.

Buapak, seperti ketua-ketua adat yang lain mempunyai tugas yang terpenting
laitu menjaga hubungan antara beliau dan anak buahnya. Wujudnya Buapak

adalah kerana adanya sokongan anak buahnya di belakang, bak kata pepatah:-

Tumbuhnya ditanam
Tingginya dianjung

Besarnya diampu

Maksudnya, dia ada kerana diangkat oleh anak buahnya, dia tinggi kerana
ditinggikan oleh anak buahnya dan dia besar kerana dibesarkan oleh anak

buahnya.

Oleh yang demikian, Buapak tidak boleh membiarkan anak buahnya begitu
sahaja tanpa memperdulikan kebajikan mereka kerana pada anak buah

Buapak adalah diibaratkan :-

Pergi tempat bertanya

Pulang tempat berberita

Maksudnya, apa saja perihal anak buah, ketua akan diberitahu. Buapak

adalah tempat mereka mengadu nasib.

Penutup

Di dalam sistem politik Adat Perpatih kesemua anggota di dalam

masyarakatnya mempunyai hak dan tanggungjawab yang sama.
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Mahupun Lembaga ataupun Buapak mempunyai tanggungjawab memelihara
masyarakat adat agar sentiasa hidup dengan aman. Tetapi Penghulu Luak
yang bergelar Undang mempunyai kuasa yang berlainan, ini dijadikan sebab
untuk bersaing merebut kuasa. Ini akan dibincangkan dalam Bab Ketiga dan

Keempat.
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PAHANG

SELANGOR

MALACCA

MAP I. Map of Negri Sembilan
showing areas of the territory controlled, according to custom,
by the four Ruling Chicfs (Undang Luak), by the Tengku Besar I‘ampm,
and five Terricorial Chicfs (Perghulu Luak),
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-«.—- MAP. 2. Map of the Tunub Mengandong the tecritorial
divisions round SRI MENANTI controlled by Territorial Chiefs
(Penghulu Luak).
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M. B. Hooker JMBRAS, Vol. 42
RAJAH SALASILAH UNDANG JELEBU
I

i e — e - -

Moyang Angut Moyang A.ﬂgsr.r X Dato’ Gontbalk
| ® (®) |
Genta Bata Moyang Acheh X Dato’ Mentunggung  Moyang Timah
Meneeri (Il  Ombi (1) | (P) (P
Dato’ Undang Moyang Salch :
Moyang Dato” Miang Dato” Bandar
Chinai Bokok Sohor
(®)
To' Sidi (P)

To' Seri Banun (P)

To’ Embong (P)

To' Pian
Ma'anis Jeliha Sabariah Amart
P) (P}
To  Beremban Yunus
Chingdai {P}
Besah (P)
l
Dato’ Raja Balang Said Ta'siah (P)

Dato’ Abu Bakar
P = (perempuan) (UNDANG JELEBU SEKARANG
X = Kahwin 5
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LAMPIRAN 'C' : CARTA GARIS KETURUNAN MENGIKUT NASAB IBU

Oning-Oning
Moyang Moyang
Sanak Ibu
Puan Sapak
Puan Sanak lbu Puan Dato
Amak Sanak Amak Sanak
lbu Moyang
Amak Sanak Amak
fbu
SaudDar?: $anak Saudara Sanak
i Moyang
Kakak Ego
Saudara Sanak
Ibu
Huraian :—
1 Oning—oning = nenek moyang yang Sama — common ancesiress
2. Ego = ibu mereka adik-beradik
3. Sanak lbu = nenek mereka adik-beradik
4. Sanak Dato’ = movang mereka adik-beradik
5, Sanak Moyang = tiga pupu — third cousins
6. Kakak = kakak vang tua
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acifon — Whether Undang immune jrom being sued in per-
sonal capacity — Dewan Keadilan dan Undang giver powsr

to advise on questions relating to-Malay cusiom — Turisdtcrien
dectined on ground thar Court is forum non convenisny —
Constitiction or' Negri Sembilon, Arricles X1V and XVI
Federal Consnmuon aris. 71 and 181.

Customary Law — Election of Undmlg of Jefebn —
Whather in accordance with adar laws and constitution of
hiak of Jelrbu — Dewan Keadilan dan Undang proper body
to decide — Consiicurion of Negri Sembilen, ars. X1V and
AVL

Adminisirutive Law Declaration Application  for
decloration thar election of Undang of Jelebu veoid — Dewan
Keadilan dan Undang given power ;o resolve dispuie — Court
forum non conveniens — Jurisdiciion declined.

tn this case the respondent had applied for & declaration
that the purporied appointment by the first :l.j‘JDE.il"r‘I: of the
second ..pn:!hm as ihe new Undang of J‘lou Was conirary
1o the ada!, custom and m']s[;tu;lcn of the luak of Jelebu.
The appellants after filing their defence 9DPI1Ld for an order
that the statement ol claim be struck out on the ground that
the court fad no j,xr1~d|ctm.. beczuse the dispute invoived a
question of adat and custemn of the Malays in the luak 2nd
an the further ground in the case of the second defencant
that under the Consiitution of Negri Sembilan he 25 Ru
enjoved leg: tity in his personal capacity.

t

Chiel

leaened trial Jud cusm:raeu the application of the appellants,
holding that the court had jurisdiction to entertain the acuon
and that the second d-:' endant did not enjoy lezal immunity
The appeilant appealed.

Held, by o mujority (Suffian L.P. dissenting): (1) the

Dewzn Keadilan dan Undang is given power under the Coa-
stitution to advise on matters rei‘.tmﬂ o Malay custom znd
a5 the Dewan in this cose had blsssed the zppointment of
ihe second defendant us the Undang of Jelebu, thz cour
should not attempt {0 usurp the function of the Dawan,
which is 2 more suitable forum {or discharging that furction:

(2} the court should decline jurisdiction on the ground
that it is forum non conveniens and that there is z2nother
body which is more approprizie and which has besn given
power under the Constitution of the State o decide the
maiter:

(3} the respondent in this case had sent petitions w His
Highness the Yang di-Pertuvun Besar and to other ruling chiels
and 2lso to the Secretary of the Dewan and the “Dewan
having sat and deliberated upon the petitions and finally given
its ruling the matter should have ended there, The respon-
deut is cthersfore esiopped from raising the mater agam,
esmesially Selore the court of law;

(4) article 131(2) or the Federal Constitution is irrelevant
in this case as the very appointment of the second appeilant
is under attack. The Article does not define a Ruler but
deals rather with the consequence of one being @ Ruler.

Cases referred 10:-
(1) Ibeneweke v. Egbuna (1964} 1 W.LR. 219, 223

{2) Pyx Granite Co. Ltd. v. Ministry of Housing and
Lacal Governwnenr [1938] | Q.B. 371

i34,

G

E

13y N.TS. Arunmnum il v, Governmsznt of Malaysia
[rogo] 2 w~.L.J. 283 :

{2) Rediffusion r’Hm gkong) Led. v. Attorney-Generel
[1970] A.C. 1134, 1135.6. .

of Kelanran [1963] 1 M.L.J.

HIGH COURT. :

_Abdul Razak bi: Ahmad for the plaintiff.
Ar!“ in bin Juka for the defendants,

Cur. Adv. Vul:.

Abdul Hamid F.J.: Thers are three applications
before the court, first by the plaindff for an interim
injunction to restrain the second defendant from acting
andfor exercising the duties and pow‘eﬁ of Undang
Luak Jelebu; second, by each of the defendants for
an order that the Writ of Summons and the plaintif’s
statement of claim be struck out on the ground that
the court has no jurisdiction in the matter and pursuznt
angrder 25 rule 4 of the Rules of the Supreme Court,
1957.

1285.

In Seremban High Court Civil Suit No. 40 of 1930
pleintff asks for a declaration that the appoint
at of the second defendant as the new Undang of
ak Jelebu on February 4, 1980 made bv the Tirst
ena nt is invalid, ineffective, void and of no effect
on the ground that it is witre vires the adar laws and
constitution of Luak Julebu.

l:‘:

—

D_r*_:g

It is the plaintiff’'s allag21 n that on the deaih
of the 14th Undang of Luak Jelebu on November 20,
1979 he as Dato' Ombi a2 Daro’ L‘mb'ﬂm Luak
Jelebu, \xas responsible under the adat laws and con-
stitution of Luak-Jelebu (hereinafter called ‘the adat)
o submit a list of eligible candidates for selection as
Undang of Luak Jelebu. Hs presented the names of
three candidates to the first defendant as Dato’ Menteri
In accordance with the adat. On February 4, 198
the first defendant appointed the second defendant as
the new Undang although the sccond defendant was
not a candidate for selection as Undang and was not
an eligible person according to the adat. He also
alleged that the purported appointment of the second
defendant was disapproved and rejected by the Dlaln-
tiff and six Dato’ Lembagas of Luak Jelebu.

The first defendant contended that on the death
of the 14th Undang he became the acting Undang in
accordance with the adat. He instructed the plaindf
to investigate and put forward a suitable candidate for
the appointment of a new Undang. Qa December 4,
1979 he received a nomination naming Eancik Musa bin
Wahab as a candidate and on receipt of the nomination
he directed the plaintiff to include Encik Musa in the
list of possible candidates and to investigate further
into his background and eligibility. On December
14, 1979 he received a letter from the plaintiff notifying
him of three candidates and the second defendant was
n.ot one of them. In view of the foregoing he convened

eeting on December 24, 1979, . G

It is the first defendam.\ cont=ntlon that as ther..
was no single candidate acceptable by the lembagas
it was his du:y to choose a new Undana in accordance
with the adat. ) L e
that” he “was

h= nintained
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'_la-:-.'fa:ﬂ._v elected .as new. Undang of Luak Jelebu in
=

accordance with the adat on February 4, 1980. He
pointed out that on February 7, 1980 the Dewan
Ke’adilan dan Undang (Council of the Yang di-Pertuan
Besar and.the Ruling Chiefs) held a meeting and it
gave its approval and blessing to his appointment,

As for the application to strike out the Writ of
Summons and the statement of claim, it is the defen-
dants’ contention that the court has no jurisdiction
to entertain the action on the ground that the claim
relates to purely question of adat and customs of the
Malays in Luak Jelebu. The defendants also contend-
ed that the plaintifi’s action is scandalous, frivolous,
vexatious and an abuse of the process of the court.

The second defendant has raised a further ground,
namely, that as Undang of Luak Jelebu he is Ruler
of the State of Negeri Sembilan as defined under the
Laws of the Constitution of Negeri Sembilan and there-
fore enjoys protection of the Constitution from being
sued in his personal capacity.

At the hearing before me Encik Ariffin appearing
on behalf of both the defendants urged the court to
hold that it has no jurisdiction to hear the case against
both the defendants. He submitied that on a matter
respecting the adat and customs of the Malays the
Dewan Ka'adilan established under Article XVI
Chapter 6 of the First Part of the Laws of the Con-
stitution of Negeri Sembilan is the highest and the
deciding authority in the Siate. Article XVI reads—
“There shall be 2 Dewan Ka'zdilan dan Undang to be called
in English "The Council of the Yang di-Pertuan Besar and the
Ruling Chiefs’ hereinafter referred to as the Dewan to advise
on questions relating to Malay Customs in any part of ths
State or on other matiers which may b referred 1o it by His
Highness or any of the Ruling Chiefs and to exercise such
functions as may-be conferred upon it by this Constitution or
any other written law.”

There is not the slightest doubt in my mind that
the Dewan Ka'adilan is fully conversant with matters
of Malay Customs in the State and is indeed the most
appropriate body to advise on the questions of Malay
Customs. And I am of ihe view that any evidence
of an advice given by the Dewan on the correct adat
applicable to a given situation would be highly relevant.
There is, however, no evidence before the court of
any such advice. The only evidence before the court
is an extract of the minutes of the Dewan Ka’adilan
that is exhibited to the defendants’ affidavit which in-
corporates a note to the effect that the Dewan Ka'adilan
dan Undang Negeri Sembilan at the meeting held on
that day had given its blessing to the appointment
of Dato’ Musa bin Abdul Wahab to hold the office of
new Duty’ Undang Luak Jelebu with ihe title of Dato’
Mandika Menteri Akhirulzaman. It may be argued
that the “blessing” means an “approval” or a “con-
firmation” of such appointment but it is also open to
argument that since the function of the Dewan is to
advise on questions relating to Malay Customs in any
part of the State or on other matters which may be
referred to it by His Highness or any of the Ruling
Chiefs it could not have been the intention of the
Dewan to approve or disapprove the appeintiuent as
it was not called upon :o determine the validity or
otherwise of the appointment. And if the Dewan
should be called upon to decide would it have the
necessary authority to do so.

— ——

————————

Fundamentally, the Dewan is conferred with dual

A functions under Article XVI, namely,

(2) to advise on questions relating to Malay Customs;
and

(b) to excriise such functions as may be conferred
upon it by the Constitution or any other written
law

In the circomstances the court is unable to con-
strue the effect of the Dewan’s decision any more than
a blessing not amounting to an approval or' a con-
firmation. Clearly, the Dewan was not sitting in judg-
ment to consider the validity or otherwise of the ap-
pointment or to approve or disapprove such appoint-
ment. It would seem to me that the Dewan intention-
ally refrained from using the word “approve” or “con-
firm™. In the capacity it was sitting the Dewan was
not exercising specific function conferred by the Con-
stitution or a written Jaw to enable it (o review cr
determine a dispute concerning the validity of the
second defendant’s appointment. Although Article
XIV of the First Part of the Laws and Constitution
of Negeri Sembilan clearly provides that the Undangs
shall be persons lawfully elected in accordance with
their respective luaks, there is. however, no provision
in the Constitution of a written law that confers autho-
rity upon the Dewan or any other body to determine
a dispute arising from the election of an Undang.

T refrain at this stage of the proceedings to deter-
mine the merits or demerits of the claim, however, T
feel consirained to hold that in consideration of what
I have stated there is clearly a serious question to be
considered and I see no reason why this court should
be divested of its inherent jurisdiction to hear the case.
There is absolutely no question of any interference
with the adat instead it would be the function of the
court to invoke the relevant adat as practised in Luak
Jelebu to determine the question before the court.

The question that calls for determination is whe-

ther the first defendant had acted in accordance with
the adat laws and constitution of Luak Jelebu as ex-
plained in the Papers by A. Caldecott entitled “Jelebu
Its History and Constitution™ published in R.J. Wilkin-
son’s Papers on Malay Subjects at pages 348/9 to the
effect that — :
* ..On the death of an Undang the Manteri becomes regent
and his orders are Sabda. The three lembagas then approach
the Manteri and tell him to seek out 2 new Undang. The
Manteri refers this request to the Ombi who calls the wars
yang tiga and instructs the waris, whose turn it is, to put for-
ward a candidate, It is the Ombi's business to satisiy him-
self as to the eligibility of the candidate proposed and to reject
him if the rules of inheritance (pesaka) have not been ob-
served. If the Ombi is satisfied on this score he must presenl
him to the Manteri who will consider the candidate in respeci
of his qualification as regards adat. If he approve him, he
will commend him to the ‘Eight’ with whom rests his fina
acceptation or rejection.” ’ Sl 3

Turning now to the defendants’ contention tha:
the claim is vexatious, scandalcus and an abuse of the
process of the court, it s, [ think, settled law that ar
application under Order 25 rule 4 applies only to plait
and obvious cases i.e. to cases where the statement o
claim clearly discloses no cause of action. There i
here a serious question (o be considered and for thi
reason the application must fail.
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—~ - With regard 1o the second defendant’s contention
thiat he is a Ruler of the State of Negeri Sembilan,
r*liance is placed on Article XXVIII (1) which reads —
“(1) Sub} ot o Clause (2) of this Article the expression Ruler
wherever it occurs in the Second Part of the Coustitution shall
mean His Highness and at least three of the four Undangs
o . if thers be only three Undangs holding office at the time
of the exercise of such dlSCi‘E[lOl‘l_ at least two of them:
Provided that His Highness alone and in accordance with the
Constitution may exercise His discretion under Clause (2) of B
Article XL as aforesaid, in cases c_l'cs«:nbed-——'
(i) in paragzraph (f) thereof, where the appointment does not
affect the prerogative, powers and jurisdiction "of the
Ruling Chiefs in their respective territories;

{ii) in paragrapn (g) therzof.”

Encik Ariffin has asked the court to invoke Clause
(2) of Article 181 of the Federal Constitution which G
provides that no proceeding whatever shall be brought
in any court against the Ruler of a State in his per-
sonal capacity. It is argued that since the sscond
defendant is 2 Ruler under Article XXVIIT (1) of the
State Constitution Clause (2) of Article 181 of the
Federal Constitution therefore bars the insttution of
any proceeding against him in any court in his personal p
capacity,

see any merit in the

With all humility I fail w0
defined under Artcle 160

contention.  “Ruler™ as
Clause (2) as follows —
“in relation to Negeri Sembilan means the Yang di-Pertuan
Besar aciing on f of himself and the Rulu‘o Chiefs in
accordance with the Constitution of that State; E

would nave
an Undang i3
of Article 181,

to be considered in determining whether
a “Ruler™ for purposes of Clause (2)

It is primarily a gquestion of construction. To miy
mind the umnmon covers the Yang di-Pertuan Besar
on Denah of himself in his personal capacity as well F
as the representative capacity ie. on behall of the
Ruling C‘vﬂra By himself or on behalf of himself
an Undang cannot be construed to come within the
definition of “Ruler”. Thus the immunity from pro-
ceedings as envisaged by Clause (2) of Article 181 can-
not be held to cover an Undang.

In this connection it is periinent to refer
(1) and (2) of Ariicle 71 which read as follows —
“{1} The Faderation shall guarantee the right of a Ruler of
a State to succeed and to hold, enjoy and exercise the con-
stitutional rights and privileges of Ruler of that State in
accordance with the Constitution of that State; but any dis-
pute us to the succession as Ruler of any Siate shall be
determined solely by such autherities and in such manner as

may be provided by the Constitution of that State, ¥

{2} Clause (1} shall, with the nccessary meodifications, apply
in relation 10 2 Ruling Chief of Negeri Sembilan as it applies
we the Ruler of a Stage.”

Looking at these two Clauses it is apparent that
a distinclion is drawn between a Ruler of a Siate and
a Ruling Chief of Negeri Sembilan. Appiyving Clause

{2) of Article 71 with necessary modifications, it seems g

reasonable to construe Clause (1) to mean that the
Federation shall guarantee the right of 2 Ruling Chisf
of Negeri Sembilan to hold, enjoy and exercise the
constitutional right and pm;Let‘eb of n Puling Chief
1Nl accordance ‘-‘=.{‘l ihe Consritutivin of that SE&(L The
econd limb of Cleuse (1) does not appear to be ap-
g Chief.

= wa R

‘the second defendant should in my view

to Clauses G

_The right of a Ruling Chief_of Negeri Sembilan
to h_oicl, enjoy and exercise the constitutional right and
privileges must therefore be restricted to -only such
right and privileges as provided under the State Con-
stitution without the benefit of the immunity from being
sued in a proceeding in a court of law in "his personal
capacity as provided urder the Federal Constitution.

In the light of all this I am of the opinion that
there is no merit in the defendants’ applications and
they must fail. They are therefore dismissed with
COSts.

As for interim injunction it is also settled law

that pre-eminently it is a discretionary remedy. The
discretion must, howsver, be exercised judicially and
in accordance with the recognised prnciples. The

court must take into consideration the circumstances
surrounding this particular case in determining whe-
ther.to reject or grant the order applied for. The
courr shall also have regard w the ‘balance of con-

mam.e even though it should ﬁnd that ther—: s a
kcrlous uestion to be tried. In the present cass thers
is no evidence to indicate that the Dlmmlr e.onlu suffer
any damage if the interim injunction is refused. There
is also no question of the plaintiff being lI‘I]h iously
affected by a breach. In the circumstances of this
particular case I do not conmd\,r it proper to grant
the interim order sought. T therefore dismiss the ap-
plication with costs. h

The dispute which surrounds the appointment of
be speedily
disposed of. The action should be heard as soon as
it is ready for trial. [ maks an order for an early
trial to be held.

From the above judgment the defendants appealed
to the Federal Court.
FEDERAL COURT.

N. Ramachandran (Ariffin bin
Chia with him) for the appellants.
Abdul Razak bin Ahmad for the respondent

Razali bin Hassan, Legal Adviser, Negri Sembilan

— Wartching brief for State of Negri Sembilan.
Cur. Adv. Vult.
Raja Azlan Shah Ag. L.P.: We have been entrust-
ed with a grave and delicate issue — whether or not
to issue a declaration that the purported election of

the 15th Undang of Jelebu is wltra vires adat laws and
constitution of Luak of Jelebu.

Jaka and Joseph

My first observation is that judges should adju-
dicate on such matters as the present with restraint and
certainly not to emulate the quasi-legislative role of
the United States Supreme Coust. The power lo
grant a declaration should be exercised with a proper
sense of responsibility and after a full realization that
judicial pronouncements ought not to be issued unless
there are circumstances that properly call for their
making. (See [beneweka v. L.P,'b:ma‘”)

- What perhaps stands out about declaratory relief
is the wide range of circumstances in which the pro-
czdure has been invoked already and the wide variety
of cases in terms of subjcer matter where this wype of
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d. "It has now: become z
regular feature of litization and Lord Denning was
probably only anticipating a little when he said in
Pyx Granite Co. Lid. v. Minisiry of Housing wnd
Local Governmeni® . that:

“The wids scope of it can be seen from the speech of Viscount
Kilmuir L.C. 1 Vine v. National Dock Labour Board ([1937)
A.C. 488, 498) from which it appears that if a substantial
quastion exists which one person has 2 rezl intersst to raise,
and the other to oppose, then the court has a discretion to
tesulve it by a declaration. which it will exercise if there is
good reason for so doing.”

e

remedy may, of course,
in appropriate cases. It may also be ex-
cluded by enactments. Some enactments expressly
exclude the remedy (see N.T.S. Arunmigam Pillai v.
Government of Malavsia™) where some of the cases
are discussed), whereas the courts have 1o look behind
the not very clear language of others in order to
discover whether Parliament or some other enacting
body had intended that result. In general the exis-
tence of another remedy is not sufficient to make a
declaration unavailabie but the courts may decide that
that other remedy is more appropriate to the circum-
stances.

Being discretionary, the

be danied

It is herc we must distinguish cases where the
courts have held that they lack jurisdiction to deal
with the matier and those cases where in the exercise
of discration, jurisdicrion is declined. In Rediffusion
r‘h’oro Kor 0) Ltd. v. Aworney-General,'? the Privy
sed the distinction and recognised that
oosely referred 1o as matters of juris-
diction really are not so at all but mersly situations

L

having jurisdiction i"; the matier, re-

o+ i
o

=
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“S¥hen considering an aciion claiming relief in the ferm of
discretionary remedies only it is thus imporiant to distinguish
acu\a—‘n the jurisdiction of the court to enterizin the action

all, le. 1o =mbark upon the inquiry whether facts exist
_lc1 would entitle the court to grant relief claimed, and a

ttled pracrice of the court to exercise its discretion by with-
o‘dma the relief if the facts {ound to exist disclose a part-
cular kind of factual situation. The apﬂhu.anon of a discre-
tion to refuse relief even though this may be pursuant to a
settled practice is an exercise of jurisdiction, not a denial of
e

»;-m-r.:

The history of the case had beea adimirably dealt
with at length by the learned Lord President and Tan
Sri Dato’ Salleh Abas F.J. I shall not repeat it. I
shall confine my judgment to the issue of jurisdiction.
Shorn of its massive publicity and its numerous sur-
rounding issues the case is essentially one of inter-
pretation of Article 71 of the Federal Constitution
which “‘guarantees the right of a Ruler of a State to
succesd and to hold, enjoy and exercise the constitu-
tonal rights and privileges”, and articles XIV and
XVI of the Constitution of the State of Negeri Sem-
bilan. Article XIV deals with the eclection of the
Ruling Chiefs (the Undangs) who “shall be persons
jawfully elected in accordance with the custom of
their respective luaks.” Article XVI is reproduced
in full: )
“There shall be 2 Nav=a #a ‘adilan dan Undang 10 be called
in Epetisk “In< Couueil of the Yang di-Pertuan Besar and
e z Chisfs’ hereinafier referred o as the Dewan to
civise on guestions relating to \}'_.I:'.; Cu.'.tom in any part of

the State or on other matiers which may be referred to it by
His Highness or any of the Ruling Chiefs und 10 exercise

s

L]

such functions as may be conferred upon it by this .Constitu-
tion or any other written law.”

In interpreting a constitution two points must be
borne in mind. First, judicial precedent plays a les-
ser part than is normal in matters of ordinary statu-
tory interpretation. Secondly, a constitution, bunfr a
living piece of legislation, its provisions must be con-
stru;d broadly and not in a p-;.d'muc way — “with
less’ rigidity and more generosity than other Acts”
(see Minister of Home Affairs v. Fisher'®). A con-
stitution is swi generis, calling for its own Drmmpics
of interpretation, suitable to its character, but without
necessarily accepmg the ordinary rules and presump-
tions of statutory interpretation. As stated in the
judgment of Lord Wilberforce in that case: “A con-
stitution is a legal instrument given rise, amongst other
things, to individual rights L.aoablu of enforcement in
a court of law, Res::en_t must be paid to the language
which has been used and to the traditions and usages
which have given meaning to that language. It is
quite consistent with this, and with the recognition
that rules of mterprefaum may apply, to take as a
point of depariure for the process of interpretation a
recognition of the character and origin of the instru-

ment, and to be guided by the principle of giving full
recogniiion and effect to those fundamental r.ﬂhta and
freedoms.”  The prmupk of interpreting L.OI'ISU[LILlO.ﬂS

“with less rigidity and more _enhro\!t_g was again
dyt‘ll“\j by the Privy Councii in Attorne v-General of
5t. C‘:"--‘monirer, Nevis and Anguilla v. Revnolds. '

[t is in the light of this kind of ambulatory ap-
proach that we must construe our Constitution. The
Federal Constitution was enncr::f{ as a resuit of neso-
tiations and discussions be the British Govern-
ment, the Malay Rulers and the Alliance Party re-
lating to the terms on which independence should be
grantzd.  One of its main features is the enumeration
and entrenchment of certain rights and freedoms. Em-
bodied in these rights are the cuaraniee provisions
of -\wdu 71 and the first poiat 10 note is that that
right does not claim to be new, It already exists long
befors Merdeka, and the purpose of the e'ntrenchmeni
is to protect it against encroachment. In other words
the provisions of Article 71 are a graphic illustration
of the depth of our heritage and the strength of our
constitutional law to guarantee and protect maiters
of succession of a Ruler (mcludmo election of the
Lnt..anns) which already exist against encroachment
abrogation or infringement.

WEen

Election of Undangs has since time immemorial
been made in accordance with the ancient customary
laws of their respective luaks. Article XVI of the
Constitution of the State of Negeri Sembilan as pointed
out by Salleh Abas F.J. preserves and protects the
ancwu customary laws of Negeri' Sembilan. It was
draited in broad and ample swle which lays down
principles of width and generality pertaining inter alia
o \{aiay custom. It gives carie olar*che 0 the Dewan
to give ‘advice’ on such matters. ‘Advicg’ here calls for
a generous interpretation avoiding what has been called
‘the austerity of tabulated ]eaaham This must mean
approaching the question with an open mind. - In that
context the Dewan does not make suggestions; it takes
cognizance of such matters as may be referred to it
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. and -gives. decisions in the form of ‘advice’ in the
same way as the Privy Council gives ‘advice’ to His
Majesty the Yang di-Pertuan Agong on matters of
appeals from this couniry. - :

This court, being the highest court ia the land in
constitutional mairers should take the occasion to re-
affirm expressly, unequivocably and unanimously the
constitutional position of the Ruler in matters of suc-
cession including the election of the Undang and to
hoid that it is non-justiciable. Here is something
basic to our system of government: the importance
of holding it far wanscends the significance of any
particular case, The Dewan in this case has blessed
the appointment of the 15th Undang of Jelebu and
for judges at first instance or an appeal to pre-empt
its function is for courts to usurp the function of the
Dewan, and apart from this, the Dewan is a far more
suitable forum for discharging that function than a
canel of five judges. It is open to the courts in this
counrry to refuse a remedy on the ground that it is
forum non conveniens. This doctrine is that a court
may decline to exercise jurisdiction on the ground that
another body would be more appropriate.

[ would allow the appeal with costs here and
below,

Sallch Abas F.J.: The dispute between the parties
in this case is whether the second appellants’ appoint-
ment as the fifteenth Undang of Jelebu on February
4, 1930 was made in accordance with the ancicnt
constitution and custom of the Luak of Jelebu. The
respondent contended that it was not, whilst the ap-
pellants claimed that it was so. However, before this
issue was tried, the appellants raised a preliminary
objection stating that the court has no jurisdiction to
@0 intoc the matter. The objection was overruled by
the Seremban High Court and so the case came bs-
fore as for decision. The question which requires
our determination in this appeal is only confined to
one of jurisdiction. In my view the court has no
jurisdiction.

Articie 71(1) of the Federal Constitution makes
provision that whilst the “Federation shall guarantes
the right of a Ruler of a State to succeed and 10 hold,
enjoy and exercise the constitutional rights and privi-
leges of Ruler of that State in accordance with the
Constitution of that State.” the Federation, however,
has to adopt a policy of non-interference and strict
neutrality as regards a dispute as to the title or right
of a particular individual to succeed as Ruler. This
principle of strict neutrality is clearly stated in the
second limb of Article 71(1) as follows: —

“but any disputc as to the title to the succession as Ruler of
any Statz shall be determined solely by such authorities and

in such manner as may be provided by the Constitution of
that Stawe”, (The emphasis is mine),

Therz can be no doubt that this principle is also
applicable to a dispute relating to the appointment of
an Undang because Clause (2) of this Article provides
that: —

“Clause (1) shall, with the necessary modifications, apply in
relation to o Ruling Chief of Negeri' Scmubilan as it applies to
the Ruler of Stare.” .

ihe State Constitution of Negeri Sembilan recog-

nizes the continued application of the ancient con-
stitution and ancient custom of the State so long as
they are not inconsisteni .with the State Constitution
(Article XXXII). Part of the ancient constitution and
ancient custom is the concept of rulership. Thers
exist five Ruling Chiefs (Article XIV) in addition to
the royal personage styled as Yang di-Pertuan Besar
of ths State, and not as Sultan like the royal personage
in other states (Article VII). The Ruling Chiefs are
the Undangs of Sungai Ujong, Jelebu, Johol and Rem-
bau and Tengku Besar of Tampin (Article XIV). The
rulership in Negeri Sembilan State Constitution unlike
that in other states is a composite concept, consisting
of His Highness the Yang di-Pertuan Besar and the
five Ruling Chiefs (Article XXVIII). For the exer-
cise of functions under the State Constitution, His
Highness the Yang di-Pertuan Besar and at least three
of the four Undangs must act (Article XXVIII(2)),
but for the exercise of functions under the Federal
Constitution only the Yang di-Pertuan Besar is re-
quired to perform them, although in performing those
functions, His Highness is regarded as acting not only
on his own bshalf bui also on behalf of the Ruling
Chicefs as well (Article 160(2)). The reason why ‘the
Undangs are not required to perform the functions
under the Federal Constitution must have understand-
ably been due to the question of convenience. Be-
cause the definition of'ruler is a composite one, the
-Constitution of the State itself was declared and or-
dained by His Highness together with the Ruling
Chiefs (see preamble to the Constitution of Negeri
Semibilun). His Highness the Yang di-Pertuan Besar
is elected by the four Undanas (Ariicle VII), whilst
the Undangs themszlves have to be elected in accor-
dance with the custom of their respsctive territories
(luaks) (Article XIV(1)). His Highness and the Ru-
ling Chiefs and a few other persons are members of
a Council known as the Dewan Ka’adilan dan Un-
dang, in short “the Dewan”. (Article XVI and Articie
XVII), The main function of the Dewan is “to advise
on questions relating to Malay Custom in any part
of the State or on other matters which may be referred
to it by His Highness or any ofthe Ruling Chiefs.”

The Dewan is the culmination of the lengthy poli-
tical and constitutional developments of the State. It
is the embodiment of traditional elements and vaiues
which are kept alive by the Constitution. It is a
machinery to rationalize these elements so as to make
them work under a modern democratic constitution:
Until the present Constitution was promulgated in 1959
Negeri Sembilan had no written constitution. Her
constitutional law, however, could only be found in
the various trearies entered into by the Yang di-
Ferwuan Besar, the Undangs and the British Govern-
ment. Besides these treaties, customary laws' were
allowed to continue side by side to govern the poli-
tical sacial and economic life in the respective terri-
tories so long as they did not become a hindrance to
the British policy. Indeed Negeri Sembilan itself was
only constituicd as a Swaie Ly the treaty of July 13,
1889, whereby the parties concerned agreed to form
“a Confederation of States to be known as the Negeri
Sembilan.” In 1895 this Confederated State joined
the Federation of Protected Malay States of Perak,
Selanger. Negeri Sembilan and Pahang, The forma-
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tion of Malayan Union in 1946 and ' its.subsequent
transformation into the Federation of Malaya in 1948
- did. not give Negeri Sembilan a separate writien con-
stitution. It was only Independence in 1957 which
tinally gave her the present Constitution promulgaied
in 1939. Under this Constitution the ancient consti-
. tution and custom are preserved, ‘‘except as expressed
hersin”, and “where not incoasistzat with” the Con-
stitution. . To rationalize and make this ancient con-
stitution and custom work and to avoid disputes which
could arise froin many divergent inferpretations of
this ancient constitution and ancient custom, the Dewan
is established with power 1o advise on questions
relating to Malay custom in any part of the State or
other marzers which may be referred to it by His
- Highness or any of the Ruling Chiefs.” The expres-
sion “to advise on” in my judgment is not merely
confined to the ascertainment and statement of cus-
tomary law in an abstract and generalized way like
a statute or an enactment. Nezither is the expression
restricted to mean only “to give an opinion”. The
expression “‘to advise on” must in my judgment be
the ascertainment and the application of law on a
given subject to a particular set of facts. The advice
so expressed by the Dewan, irrespective of the lan-
guage used by the clerk of the Dewan to record it,
whether “giving its blessing or approval” or some
other words clearly indicates the thinking and view

of the Dewan and such opinion, since it comss from-

the highest and august body should bz worthy of
respect and obedience. Tt should not be ignored.
There is no need for a provision in the Constitution
saying that the advice is binding. Customary law,
after all is based on the recognition and acceptance
that a rule is binding, otherwise inconveniences and
crisis would follow from disobedience thereta. What
higher and better authority deserves and commands
respect in the interpretation and explanation of custo-
mary law on this particular topic than the Dswan
itself which consists of the Ruler of the States and
other prominent persons? As an example of an ad-
vice being binding, is the advice pronounced by the
Federal Court under Article 130 of the Federal Con-
stitution when it exercises its advisory jurisdiction oa
a question referred to the court by the Yang di-Periuan
Agong for its opinion as to the effect of any provi-
sion of the Constitution. Such advisory opinion was
expressed by the court in the Government of Malaysia
v. Government of the State of Kelantan,'” as to the
meaning of the word “borrow” under Article TI{(2)
of the Federal Constitution. Here there can be no
doubt that the court's opinion is binding, although
there is no provision in the Federal Constitution which
says that it is so.

In conclusion I find myself unable to subscribe
to the view that the Dewan has no authority to resolve
this dispute. This means that the court has no juris-
diction over the matter, as Article 71(1) clearly points
to the way in which the disputs has to be settled, and
by reference 1o the Dewan, the matter is closad.

The words “merestui perlastikan’™ used in the
minutes to record the devtsion of the Dewan at the
end of its ~uz soll close-door deliberation, translated
as ‘“‘z'ving its blessing” or some other English render-
ng, in my view convey the meaning that the Dewan
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was of the like mind and agreed to the validity of the
appointment of the second respondent as the 15th
Undang of Jelebu. Since I hold that the Dewan has
the authority to make the determination, the advics
so expressed should bring the mauer to an end.

It is observed that the respondent himself. had
sent a petition, signed by himself and six other Lem-
bagas t0 the three Undangs of Sungai Ujong, Rembau
and Johol and 1o the Secretary of the Dewan. The
minutes of the Dewan recorded that His Highness
too received the petition. What then was the pur-
pose of .sending the petition, if the respondent and
the other Lembagas did not want His Highness and
the Undangs to take some positive action? ~And what
more logical action was expected to be taken by the

recipients of the petition than to thrash this matter in

the Dewan? Is the Dewan not a proper and suitable
forum to deal with it? Thus I cannot see how the
matter couid still be prolonged just becauss the res-
pondent had received an adverse ruling from the
Dewan on his petition. It was he who desired a
ruling by sending the petition and he must therefore
accept and abide by it and cannot now be heard to
say that the Dewan has no authority. His conduct
estops him from raising the issue any further. The
court is certainly not an appellate authority as regards
the “advice™ of the Dewan.

Counsel for the appellants also submitied that
the court has no jurisdiction to determine. the dispute
because the second appellant enjoys immunity from
judicial procesdings under Article 181(2). This Article
is as follows: — :

“181(1) Subject to the provisions of this Constitution. the
sovergignty. prerogatives, powers and jurisdiction of the
Rulers znd the prerogatives, powers and jurisdiction of the
Ruling Chiefs of Negeri Sembilan within their respective ser-
ritories as hitherto had and enjoyed shail remain unaffscied.
(2) No proceedings whatsoever shall be brought in any court
against the Ruler of a Staiz in his personal capacity.”

The short answer to this submission is that this Article
1s zr;eievant in the present case, because the very
appointmant of the second appellant itself is under
attack. This Article would be relevant in cases where
tne suit 15 against an Undang whose appointment as

'such is not in dispute and the suit is for something

he has done or for some other matter.

Counsel made this submission in order to show
to us that an Undang is a Ruler because he enjoys
immunity from judicial proceedings under Clause (2)
of this Article. This argument in my view turns the
Article completely upside down. In the first place the
immunity under Clause (2) is one of the results or
consequences of one being a Ruler and not vice versa.
It is not on account of this immunity that a person
is a Ruler. An accredited diplomat is not a ruler,
although he enjoys this immunity. In the second
place, the first question as regards Clause (2) is whe-
ther 2n Undang cnjoys the immunity, and this ques-
tion in fact depends upon whether the word “Ruler”
in that clause includes also the Ruling Chiefs. If they

are so included, then no proceedings in their personal .

capacity can be brought in court against them; other-

wise . uch proceedings can be instituted. Whether one

can rzad into the word “Ruler” in Clause (2) so as
to inciude the Ruling Chiefs is debatable. Tt depends .
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“upon how one construes Clause (1) itself and also on
whether ths definition of “Ruler in Article 160(2) is
applicable to the interpretation of Clause (2) of Article
181. In Clause (1) of Article 181, the Rulers and
the Ruling Chiefs ar¢ mentioned separately, whereas
in Clause (2) only the Rulers are mentioned, and not

- the' Ruling Chiefs. Even under Clause (1) iwself, there

is a difference in that the Ruling Chiefs do not possess

soversignty though they have prerogatives, powers and
jurisdiction, whereas the Rulers have all the four attri-
butes, namely sovereignty, prerogatives, powers and
jurisdiction. One therefore could conclude that the
framers of the Federal Constitution did not intend to
treat an Undang to be on equal footing as a Ruler
who belongs to a royal ancestory, though an Undang
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is part of the Ruler of Negeri Sembilan. In my view

the difference in status between the Rulers and the
Ruling Chiefs as stated in Clause (1) is highly relevant
in interpreting the word “Ruler” in Clause (2). It is
the sovereignty possessed by the Rulers which makc
them immune from judicial proceedings in their per-
sonal capacity. They can of course be sued in their
official capacity, but in that event the suits will have
to be instituted in the names of the Governments of
their states. It follows therefore that as an Undang
has no soveresigniy, he does not enjoy such judicial
immunity. The omission of the words “Ruling Chiefs”
in Clause (2) of Article 181 must have been deliberatz
and not merely due to a draftman’s error. The an-
swer 1o this question is of course not called for in
this appeal, but T deal with it because in my judg-
ment the question whether an Undang is a2 Ruler does
not depend upon Clause (2) of Ardcle 181.

Since Clause (1) of Article 181 itself provides an
answer to the applicability of Clause (2) 1o an Undang:,
it follows therefore that the definition of “Ruler
under Article 160(2) for this purpose is virtually un-
necessary. The definition of “Ruler” under Article
160(2) is reproducad as follows: —

“160(2) In this Constitution, unless the context otherwise re-
quires, the following expressions have the meanings hereby
respectively assigned to them. that is to say —

‘Ruler’ —

{a) in relation to Negeri Sambilan, means the Yang di-Pertuan

Besar acring on behalf of himse.lf’ and the Ruling Chiefs

tn accordance with the Constitution of that State; and

in the case of any State, includes, excepr in Article 181(2)
ane the Third and Fifth Schedules, any person who in
accordance with the Constitution of that Siate exercises the
functions of the Ruler.” (The emphasis are mine).

(h)

From the introductory phrase “unless the con-
text otherwise requires”, it is clear that the definition
is only intended 10 apply where the context is mot
otherwise. Since there is a difference in the content
of Clauses (1) and (2) of Article 181, it seems rea-
sonable therefore to conclude that the definition of
“Ruler” under Article 160(2) is inapplicable for the
purpose of interpreting the word “Ruler” in Article
181, be it Clause (1) or Clause (2).

In my view the definition under Article 160(2) is
purely a functional one; it being confined to the
performance by a Ruler-of functions under the Federal
Constitution and federal law. It has no bearing upon
nis personal status at all. This functional dehinition

F
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in the case of Negeri Sembilan means that the func-
tions under the Federal Constitution and federal law
are exercisable by His Highness the Yang di-Pertuan
Besar alone although in the performance of - these
functions he is acting on beshalf of himself as well
as the Ruling Chiefs. As an example of this is the
attendance of the Rulers’ Conference. Here His
Highness alone attends the Conference. The idea of
agency and ftrust is incorporated into the definition
because the Rulership in Negeri Sembilan is not uni-
tary or singular but shared. This is all that the defi-
nition under Article 160(2) means. It certainly does
not mean to say that an Undang is a Ruler for all
purposes. He is a Ruler as regards performance of
functions and power but not a Ruler for the purpose
of judicial immunity under Article 181(2). Although
by virtue of Article XXVIII of the State Constitution,
an Undang is included in the definition of Ruler, and
he is therefore a joint Ruler. This definition is aiso
a functional one. As regards the performance of
functions under the State Constitution and the State
law, these are exercisable by His Highness and at
least by three Ruling Chiefs. (Article XXVIII(2)).
Thus even the definition under the State Constitution
is also a functional one just as it is undsr Article
160(2).

That the definition under Article 160(2) is a fune-
tional one is clearly reflected by the second limb of
the definition as regards other States. Here while the
definition of *“Ruler” includes “any person who in
accordance with the Constitution of that State exer-
cises the functions of the Ruler”, it excludes such
person from being regardad as a Ruler for the purpose
of Artcle 181(2), (dealing with judicial immunity),
the First Schedule (dealing with clection of the Yang
di-Pertuan Agong) and the Fifth Schedule {dealing
with the Conference of Rulers). Such exclusion is
effected by the words “except in Article 181(2) and
the Third and Fifth Schedules”. Thus for these pur-
poses — i.2. Article 181(2) the Third and the Fifth
Schedules the status of a Ruler who is a descendant
of a royal ancestor is preserved and not extended 1o
others. He is a Ruler in the full sense of the word,
both functionally and status wise. Others such as
the Ruiing Chiefs and the Yang di-Pertua Negeri are
included in the definition of Ruler for certain purposes
only. [t appears therefore clear thati by virtue of the
context of Article 18! itself and the definition of
Ruler under Article 160(2), an Undang is not intended
to be included in the word “Ruler” under Article
181(2). Here I agree with the conclusion of the court
below that “the immunity from proceedings as eavi-
saged by Clause (2) of Article 181 canmnot be . held
to cover an Undang™, because for the purpose of this
Article he is not a Ruler. ; e Lo

Even if the immunity extends to an Undang, I
cannot see jts relevancy in the present proceedings,
because the election of the second appellant itself is
in dispute. The issue raised is highly premature and
entrely irrelevant. It would have been relevant if the
appellant’s appointment is not in dispute and he is
sued in conncction with something else in respect of
Lis private business or matter. ' :

In view of what T have discussed earlier my con-
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“clusion_ is that the court of law has no jurisdiction to
-try this dispute. The second limb of Clause (1) of
Article 71 read together with Clause (2) of that Article
clearly shows that the dispute has to be settled by
authorities and. in a manner prescribed by the Con-
stitution of Negeri Sembilan. The Dewan is such an
authority "as it is established under Article XVI of
that Constitution. The respondent having sent peti-
tions to His Highness, and to other Ruling Chiefs
and alsoto “the Secretary of the Dewan; and the
Dewan having sat and deliberated upon the petitions
and finally given its ruling, the matier should have
ended and the respondent is estopped from raising the
issue again, especially before the court of law. Lastly
Article 181(2) is irrelevant for the purpose of the pre-
seni appeal. That Article does not define a Ruler
but deals rather with the consequence of one being
a Ruler. It cannot be used as a ground to show that
an Undang is a Ruler for all purposes.

In conclusion I would allow this appeal with
cosis both before us and the court below.

Ibrakim Manan F.J.: The main issue in this appeal
concerns the jurisdiction of the court and for the deter-
mination of that issue I think I nesd set out only the
following undisputed facts. On February 4, 1980 the
first defendant/appellant (the Dato Menteri and actng
Undang) appointed and proclaimed the second defen-
dant/appellant (2 member of the Warith Sarin) as the
15th Undang of the luak of Jelebu. Plaintiff/respon-
dent (the Dato Ombi) and 6 other Lembagas disputed
the appointment and the dispute was brought to the
attention of the Dewan. The Dewan met on February
7, 1980 to discuss the dispute and was attended by the
following high * officials on invitation; the Menteri
Besar. the State Secretary, the Legal Adviser and the
Mufti. The Menteri Besar was requested to repori on
the dispute which he did. Then the members dis-
cussed the matter among themselves behind closed
doors for about one hour at the conclusion of which
the Dewan decided to give its blessing to (“merestui”)
the election (appointment).

Plaintifi/respondent was not satisfied with the
Dewan’s decision and on February 22, 1980 he filed 2
Writ (Civil Suit No. 40 of 1980) in the High Court at
Seremban asking for a declaration that the appoint-

ment was null and .void on the ground that it was.

made in violation of the adat, consrtitution and laws
of Negri Sembilan. In their combined Statement of
Defence both defendunts/appeliants denied the nullity
of the appointment and applied to have the Writ struck
out on the ground that the court had no jurisdiction
to determine the matter. Abdul Hamid F.J. refused
the application and the defendants/appellants are ap-
pealing against that decision.

Article 71 of the Federal Constitution guarantess
the rgght of an Undang "“to succwed and to hold, enjoy
and exercise his conslitutional rights and privilages”
in accordance with the Constitution of the State of
Negri Sembilen and provides that “any dispute as to
the title to succession...shall be determined solely
by such authorities and in such manner as may be
provided by the Constitution of that State.”

Article XIV of the State Constitution provides
that the Undang of Jelebu shall be a person “lawfully
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elected in accordance with the custom “of that luak”
and Article XVI provides that there shall be a Dewan
Keadilan dan Undang (the Dewan) “to advise on ques-
tions relating to Malay Custom in any part of the
State or on other matters which ‘may be referred 0
it by His Highness or any of the Ruling Chiefs and
to exercise such funciion as may be conferred upon
it by this Constitution or any other written law.”
Article T of the State Constitution provides that it
“shall be read subject to the Federal Constitution.”

The Dewan has used the word “blessing”. the said
Article XVT the word “advise” and the said Article 71
the word “determined” but in my view there is not
much significance in the different words used. Before
the Dewan decided to give its blessing it must have
determined the dispute before it and so satisfied itself
as to enable it to advise that the second defendant/
appellant had been. “lawfully elected in accordance
with the custom™ of his luak.

It is true that the said Article XVI does not itself
state that the validity of its act shall not be questioned
in any court but in my view the combined effect of
the said Articles XVI and X1V of the State Consti-
tution read in the light of the said Article 71 of the
Federal Constitution is that the Dewan is intended to
be the sole authority to determine and advise on the
dispute.

For the above reason | would hold that the court
has no jurisdiction to try the dispute. Having held
that I consider it not necessary for me to deal with
the other issue in this appeal which concerns the legal
immunity of the second defendant/appellant from being
sued in his personal capacity.

1 would therefore allow the appeal and order that
the writ be struck out and that the cosis in this court
and in the court below be paid by the plaintiff/res-
pondent to the defendants/appellants,

Hashim Yeop A. Sani J.: In support of the leading
judgment I need only say a few words on the concept
of “Rulership” in the Siate of Negeri Sembilan and
the legal status of the Dewan Keadilan. o

It is essential to distinguish beiween the “unitary™
and the “composite” concept of Rulership when we
speak of the “Ruler” of the State of Negeri Sembilan.
Thie Federal Constitution is indeed careful in its treat-,
meat of the subject of “Ruler” in relation to Negeri’
Sembilan. Clause (2) of Article 71 directs that clause
(1) be applied with the necessary modifications to the
Ruling Chiefs of Negeri Sembilan. Clause (l) speaks
of the “constitutional rights and privileges” of the
Ruler and *“succession as Ruler.” The definition
“Ruler” in Article 160 brings out clearly the composite
concept of Rulership. This definition is meant only
for use in its proper context in the Federal Constitution
itself and therefore should not be applied generaily.or
out of context. Article 181 again clearly distinguishes
the fact that a Ruling Chief has everything that a Ruler
has except “sovereignty”. There Article 181(2). does
not give a Ruling Chief immunity from legal process.

In the context of the Negeri Sembilan Constitution
the Dewan Keadilan must surely be regarded as the
custodian of the adat in Negeri Sembilan, The con-
stitutior: of the members of the Dewan Keadilan would
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“indicate this very intention. The advice of the Dewan
Keadilan in the matter of adat must therefore be re-
garded as binding and conclusive for otherwise there
would be uncertainty.

The. provision of Article 71(1) of the Federal Con-
stitution as it now appears was not contained in the
early draft of the Merdeka Constitution. It was in-
serted only in a subsequent draft which became the
final draft. In the original draft the genesis of this
provision appeared as Article 65(1) but dealing solely
with federal guarantee of a2 Ruler of a State 16 succeed
and ended there. It did not speak of the guarantee
“to hold, enjoy and exercise” constitutional rights of
the Rulers and the Ruling Chiefs. I cannot find any
rezson in the Reid Report for the widening of the

A

guarantee in the final draft but T can only surmise it G

must surely have been inserted to preserve the then
existing rights of the Rulers and the Ruling Chiefs
of Negeri Sembilan. In my view to override the advice
of the Dewan Keadilan in matters of adat relating
to succession of a Ruling Chief would be going against
the guaraniee of Article 71(1). It necessarily follows

that to enlarge the jurisdiction of the court to include D

adjudication on such matters as succession of a Ruling
Chief would likewise to my mind ~be witra vires
Article 71.

1 would also allow the appeal with costs here and
below.

Suffian L.P. (dissenting): This dispute concerns g

the succession to the l4th Undang (Ruling Chief) of
the luak (territory) of Jelebu in the State of Negri
Sembilan, and the answers to the issues that arise in
this appeal turn on the construction of certain pro-
visions in the Federal Constitution and in the State
Constitution.
Preliminary

On -November 2., 1979, when the 14th Undang
died, it was necessary that his successor be, in the
words of Clause (1) of Article XIV of the Siate Con-
stitution, a person “lawfully elected in accordance with
the custorn of [his luak]”. Until then, in accordance
with the adat (custom) and constitution of the luak,
Dato Menteri Othman bin Baginda (“the first defen-
dant”) became Acting Undang. He was bound by the

adat of the luak to instruct Dato Ombi Syed Alwi

bin Syed Idrus (“the plaintifi”) one of the Dato Lem-
baga (Tribal Chiefs) of the luak to investigate and
nominate candidates, from amongst whom a suitable
person would be elected as successor to the deceased
Undang.

On December 4 the Dato Menteri received a
nomination from Kecik bin Kiman, Daio Raja Diraja
or Buapak from Waris Sarin, nominating Musa bin
Wahab, P.J.K. (“the second defendant”) as a candidate,
On receipt of the nomination the first defendant direct-
ed the plaintiff to investigate into Encik Musa's back-
ground and qualificaticns and include his name in the
list of candidates.

On December 14, the first defendant. received a
letter from the plaindif givirg
possible candidates: na:uely Syed Zin bin Syed Hussein,
Sved Swlong bin Syed Chik and Nordin bin Ahmad.
it will be observed that the second defendant's name
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was not on the list. The first defendant claimed that
it was his duty under the law, custom and constitution
of the luak to see that the nomination of the second
defendant be given due consideration, and that the
plaintff had failed in his duty as Dato Ombi v not
considering the second defendant's eligibility as a
candidate under the rules of pesaka (succession). So
the Elaintiff as acting Undang called a special meeting
of the Tribal Chiefs of the .luak on December 24 10
discuss th: matter. On December 31 another special
meeting of the Tribal Chiefs was held attended by
eight of them.

The first defendant alleged that there was no single
candidate acceptabls to the Eight Tribal Chiefs, where-
upon it was his duty under the acat, custom and con-
stitution of the luak to choose the new Undang. So
he personally investigated into the background and
qualifications of all the three candidates submitted by
the pleintff and into those of the second defendant,
and he concluded that none of the three candidates
was eligible and that only the defendant was a fit and
proper person (o be appointed the new Undang, that
there was no reason why he should not be appointed
and that in failing to take into account his eligibility
the plaintiff has failed to carry out his duty as Dato
Ombi. Subsequently, on February 4, 1980, he (the
first defendant) proclaimed the appointment of the
second defendant as the new Undang of the luak of
Jelebu in accordance with the adat, custom and con-
stitution of the luak.

Seventeen days later the plaintiff filed a suvit in
the Seremban High Court against the two defendants,
alleging that the second defendant was not a candidate
for the Undangship, was not qualified for it under the
adat, custom and constitution of the luak. that his
appointment was not approved by the plaintiff and six
other Tribal Chiefs of the luak, whom he named; and
by reason of all this the plaintiff asked the court to
declare that the purported appointment by the first
defendant of the second defendant as the new Undang
was invalid as being contrary to the adat, custom and
constitution of the luak of Jelebu.

In their defence the two defendants maintain that
the appointment was valid according to the adat,
custom and coanstitution of the luak. Secondly, thev
coatend that the court has no jurisdiction to entertain
the action. Thirdly, the second defendant for his part
alone contends that as the lawfully elscted Undang
he is immune from being sued in his personal capacity.

On March 24, the two defendants applied by
summons in chambers for an order that the plaintiff’s
statement of claim be struck out on the ground that
the court had no jurisdiction because the dispute in-
volved a question of adat and custom of Malays in
the luak and, in the case of the second defendant, on
the further ground that under the constitution he as
Ruling Chief enjoyed legal immunity in his personal
capacity. P Mgy A

These conrentions were hotly contested. In the
cvent, the learned judge (Abdul Hamid F.J., sitting in .
the High Court) dismissed the application, holding that
the court had jurisdiction to entertain the action and
that the second defendant did not enjoy legal immunity: -~

~ The defendants have appealed to this court.



Dato Menteri Othman bin Baginda & Anor. v.

Duio Omnhi Syed Alwi bin Syed Idrus
{Suffian L.P.) .

[1981]

po—

~Before proceeding any further, it should be stress-
.- &d that as this matter has not gone to trial yet, the
“facts given above have been taken from the pleadings
and affidavits filed in connection with the summons
in chambers, and may not be “firm”. Secondly, while
‘clause (1) of Article XIV of the State Constitution
speaks of the Undang of Jelebu being elected, the
above narration of the facts speaks of his being
“chosen” and “appointed”, the very words which were
used in the affidavit. But it would appear that at this
stage there is no significance in the deviation from
the word used in that clause. Thirdly, the court is
not concerned at this stage with the merits of the
plaintiff’s claim, i.e. with the validity or otherwise of
the election of the second defendant.

Issues -
There are two issucs in this appeal.

First, doss the court have jurisdiction to deter-
mine this dispute? The defendants contend that, con-
trary to the ruling of the learned judge, the court
does not.

Legal inmunity

Secondly, does the second defendant enjoy legal
immunity from being sued in his personal capacity?
He contends that, contrary to the ruling of the learned
judge, he does. As regards this, Article 181 of the
Federal Constitution provides:

“181.(1) Subject to the provisions of this Constitution, the
sovereignty, prerogatives, powers and jurisdiction of the Rulers
and the prerogatives, powers and jurisdiction of the Ruling
Chiefs of Negri Sembilan within their respective territories
as hitherio had and enjoyed shall remain unzifected.

(2) No proceedings whatsoever shall be brought in any court
against the Ruler of a State in his personal capacity.”

and Artcle 160(2) of the same Constitution provides:
“In this Constitution, unless the context otherwise requires,
the following expressions have the meanings hersby respec-
tively assigned to them, that is to say —

‘Ruier’ —

(a) in relation to Negri Sembilan means the Yang di-Pertuzn
Besar acting on behalf of himself and the Ruling Chiefs in
accordance with the Constitution of that State;....”

It appears doubtful that Article 181 gives the
sacond defendant legal immunity at all. I say so be-
cause such immunity is usually an attribute of sove-
reignty, and while Clause (1) of the Article speaks of
the sovereignty of a Ruler it speaks only of the pre-
rogatives, powers and privileges, not sovereignty, of a
Ruling Chief. And the definition of Ruler in Clause
(2) of Article 160 appears to refer only to functions
and does not touch on the question of whether or not
a Ruling Chief is sovereign.

In tho past, treaties between the State and the
British were co-signed Dy the Ruling Chiefs. The
Federation of Malaya Agreement, 1957, signed by Their
Royal Highaoesses the Rulers and the British, one of
the instrumenis granting us independence, was also
co-signed by the Ruling Chiefs. It is therefore also
arguable that a Ruling Chisf does enjoy legal immunity
tv the extent set out in Article 180, being “sovereign”.

Be that as it may, I am of the opinion that even
assuming, without deciding, that an Undang of Jelebu
enjoys legal immwunity in his personal capacity, this
is so if and only if there is no dispute as to the validity

A

of his election; and that if the .very validity. of his
election is disputed, then until the court is satisfied
as to its validity, the purported holder of the office
is subject 10 the process of the court. Otherwise, every
pretender or usurper will enjoy legal immunity. For
this reason, I am of the opinion that the second de-
fendant cannot at this stage avail himself of the pro-
tection of Article 181(2) of the Federal Constitution.

Jurisdiction

I now turn to the first issue in this appeal. It
transpires that before this action was filed this dispute
was brought to the attention of His Royal Highness
the Yang di-Pertuan Besar, i.e. the Ruler of the State,
and on February 7, 1980, a- meeting of the Dewan
Ke'adilan dan Undang, the Council of the Yang di-
Pertuan Besar and the Ruling Chiefs, (“the Council™)
was held to discuss the matter. This body, established
by Articles XVI, XVII and other Articles of Chapter
6 of the Negri Sembilan Constitution, consists of His
Royal Highness, the Ruling Chiefs, the Tengku Besar
of Tampin and other high dignitaries, and its function
(Article XVI) is “to advise on questions relating to
Malay Custom in any part of the State or on other
matters which may be referred to it by His Royal
Highness or any of the Ruling Chiefs....” When the
Council deliberates on State or National policy the Men-
teri Besar shall be invited to attend (Article XVII);
and the Council may invite 10 any of its meetings any
person if it considers that his presence is desirable

E (Article XXIV). This meeting of February 7 had only

one item on the agenda, to discuss the election of the
new Undang, and was attended by the following high
officials on invitation: the Menteri Besar, the State
Secretary, the Legal Adviser and the Mufu — which
shows the importance attached to the matter under
discussion. According to its minutes (Exhibit DMT7),
His Roval Highness, the President of the Council, re-
ported that he and the Secrstary of the Council had
each received 1 letter signed by seven Tribal Chiefs
of the luak oi Jelebu expressing dissatisfaction with
the election of the second defendant as Undang of
Jelebu, and His Royal Highness invited the Menteri
Besar to report on the dispute, which he did. Then
the members of the Council discussed the matter among
themselves behind closed doors in the absence of non-
members for about an hour. When the non-members
had been invited to re-enter, His Royal Highness an-
nounced the decision of the Council, formally recorded
in the minutes as follows: e
“The Council of the Yang di-Pertuan Besar and the Ruling
Chicfs, Neegri Sembilan which sits this day gives its blessing
to the election of Dato’ Musa bin Abdul Wahab {the second
defendant] to hold the hereditary office of the Undang of
Jelebu Territory, the nmew Undang, with the title of Dato’
Mendika Meateri Akhirulzaman.”

The last paragraph of the minutes concludes:
“Thereafter His Royal Highness commanded ' the - Secretary
to the Council 10 make a press stalement announcing - the.
decision of the Council of the Yang di-Pertuan Besar and
the Ruling Chiefs.” ) -t

Reference was made in the lower c:aurt_ and be-
fore us to Article 71 of the Federal Constitution,’ and-
it was contended that in the light of that Article, the
decision of the Council is decisive of this dispute ad |
removed it from the jurisdiction of the courts.” 1hat.
Article provides that any dispute as to the iitle to"the
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Chizl in Negri Sembildn shall
be determined solely b“, such authorities and in such
mannrer as may be provided by the Constitution of
that State, and reads as follows:

“71.(1) The Federation shall guarantse the right of a Ruler
of a State to succeed and to- hold, enjoy and exercise the
constitutional rights and privileges of Ruler of thar State
in accordance with the Constitution of that State, but any
divpute ay o the tirle io the succession as Riier of an‘? 5*“’:
shall be derermined solely by such wwhorities ma in such
manner as may be provided by the Constitution of thar Siare.

{2} Clause (1) shall."with the necessary modifications apply
in relation to a Ruling Chief of Negri Sembilan as it '*Urlié;
1o the Ruley of 2 Siate.” ‘.

succession as & Ruling

The learned judgs held that the court has juris-
diction to adjudicate on this dispute because the election
must be held in accordance with the custom of Jelebuy,
the Council’s function relating to Malay Custom is
merely advisory (the Council does not decide), there
is no evidence so far from the minutes showing what

was the custom that it took into account when “bless-
" the new appoiniment, and that blessing it is not

r\-'|‘

=R

same as approving or confirming i, w hich in

------

it has no power to do.

judge also held that the second limb
of Article 71 of the Faderal Constitution,
words underlined, does not appear o be
t0 2 Ruling Chief. With respect I do not
In my judgment, the effect of this Article 71
is that the Negri Sembilan Constitution may provide
that & dispute as to the ttle to the succession as a
Ruling Chief in Newri Sembilan mav be determined
solelv by such authorities and in such manner as may
be provided by it, and if that is done, the court’s
jurisdiction is ousted.

It was SLb-uiucd before us that the State Constitution
has providsd that such a dispute should be determined
solelv by lh._ Counci} established by Article XVI of
that Consttution, thus ousting the court’s jurisdiction.
True the Council’s function is expressed to be advisory,
put it was submiited that it is an august bedy, con-
sisting of the highest dignitaries in the State who are
repositories of Malay adat and with easy access to
experis on adat, and that if a disputed election such
25 this which should have been held in accordance
with adat had been referred to it, it would not have
blessed it if it found that it had contravened adat, and
that if it blessed 1t it must have found that it did
conform 1o adat; that it was far-fetched 0 imagine
that the constitution-makers of the State intended that
thereafter the court should have jurisdiction to re-open
the subject and question its validity. And mention
was made of the fact that the State Assembly had on
February 13, formally “noted” the election of the 15th
Undang and that he has been in receipt of his civil
list allowances since the election,

I zm of the ODH'IIOI'I thai while 1[ is of course Opun
1o the Federal or State Constitution to oust the juris-
Al lion of the court, it must do so in clear la.i'iULla“e

o Lo

Suppose a vote on something is taken iu the House
of RLDEESEHE«HI\'&b the validity of the mo"cedmc can-
not be guestionzd in the court, because Article 63(1)
of the i ;Clulclf Constitution so p;ov;de,s SL!“DOSS M.
Speaker cerufies that the steps which require to be
iaken bafore a money bill may be presenied to the

c
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Yang di-Pertuan Agong for his.Assent over the objec-
tion of the Senats, have been taken; the _velidity of
the certificate may not be questioned in the court,
because Article 68(4) so provides. Or suppose a Mem-
ber says in the House something that is defa*nator‘v,
he may not be sued in court, because Article 63(2)
expressly provides that he shail not be liable to any
proceadings in any court in respect of anything said
by him in the House. In alI these instances, there are
provisions clearly ousting the jurisdiction of the courts.

ac

In my respectful }L.dUmEIlt there is ncthing as
clear as the above provisions. in the Constitution,
Federal or State, ousting the court’s jurisdiction over
a disputed election of an Undang, and I thersfore
agree with the learned judge that the court doas have
jurisdiction to adjudicate on this election — in the
same way as the court has jurisdiction to determins
the validity of the dismissal by the Public Service
Commission of a public servant, when it is chall

lenged.

As 2 public servant may not be dismissed without
eing first given a reasonable opporiunity of being
heard (—\muc lei} and the court has jurisdiction
to enteriain and adjudicate on his complaint that he
has been so d'Sul’Sb»»_ there being no provision in the
constitution to oust the jurisdiction of the court, so
in my judgment the court has jurisdiction to enieriain
and zdjudicate on the complaint of a Tribal Chief
of the luak of Jelebu that a new Undang of Jelebu
has been elected contracy to the custom of the luzk,
there beang no provision in the Federal or State Con-
stitution ousting the jurisdiction of the court. To
deternine whether or not the complaint is jt.cti"'sc;
the court has first 1o ascertain what is the cusiom in
Jelebu, and then apply it to the facs, and there is no
question of the court interfering with or disregarding
it. Whether or not the Undang “has been validly elect-
ed is of course a delicate question, and a political
question which is best solved by political means; but
ii the constitution and law require, as I think they
do, that the matter be resolved by the court, then until
the constitution has been suita 1bly amended, the court
has no alternative but to embark on the task as best
as it can, though that will have the unfortunate effect
of throwing the court iato the political arena. So
that courts are not turned into a political forum, I
would rather that State constitutions be amended by
the appropriate authorities, so that future disputes re-
garding succession are kept out of our way and decided
by persons or bodies better e,qulpp»d to do so.

Uniil then, I would with respect have dismissed
this appeal with costs. “
Appeal allowed by the majoriey.
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